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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5819) 


In re SUNCREST FARMS, INC. AMA Docket No. 27-121. Decided 
March 3, 1959. 


Compensatory Payments—Substantial Evidence 


The compensatory payment provision contained in section 927.83 of Order 
No. 27 is supported by evidence in the promulgation record, is reasonable, 
and is authorized by the act. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioner. Mr. John 


M. Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of 
amendments to Order No. 27, as amended (7 CFR 927.1 et seq.), 
effective August 1, 1957, issued under the act and regulating the 
handling of milk in the New York-New Jersey milk marketing 
area. Petitioner is a handler subject to partial regulation under 
the order and operates a milk plant located in the State of Penn- 
sylvania. 

Petitioner complains of alleged procedural irregularities in the 
promulgation of the disputed amendments and also contends that 
the inclusion by section 927.3 of the order of Northern New Jer- 
sey in the marketing area regulated by Order No. 27 and the re- 
quirement in section 927.83 of the order that petitioner make pay- 
ments into the producer-settlement fund under such order on 
milk it distributes in the marketing area thereunder are invalid. 
Petitioner alleges, in part, that these provisions of the amended 
order are not supported by substantial evidence in the promul- 
gation record upon which they were based and that section 927.83 
is violative of section 8c(5)(A) of the act (7 U.S.C. 608c(5) 
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(A)). An answer to the petition was filed August 23, 1957, by 
the Deputy Administrator, Agricultural Marketing Service, 
United States Department of Agriculture. 

A hearing was held October 23, 1957, in New York, New York, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Petitioner 
was represented by Willis F. Daniels and Harold W. Swope, At- 
torneys at Law, Harrisburg, Pennsylvania, and respondent was 
represented by John M. Durbin, Office of the General Counsel, 
United States Department of Agriculture. Metropolitan Co-op- 
erative Milk Producers Bargaining Agency, Inc., Mutual Feder- 
ation of Independent Cooperatives, Inc., and Dairymen’s League 
Co-operative Association, Inc., intervened for the limited purpose 
of filing briefs and participating in oral argument. After the 
hearing the parties and the intervenors filed briefs. On August 6, 
1958, the hearing examiner issued a report proposing that, while 
other grievances of petitioner as to the nature of hearing, evi- 
dence, etc., be found without merit, the compensatory payment 
provisions of section 927.83 of Order No. 27 are invalid as applied 
to Northern New Jersey because the rate of payment is not sup- 
ported by the evidence upon which the order was amended to 
include Northern New Jersey. Petitioner, respondent, and the 
intervenors filed exceptions to the hearing examiner’s report and 
oral argument by the parties and the intervenors was held be- 
fore the Judicial Officer September 30, 1958. 


FINDINGS OF FACT 


1. Petitioner, Suncrest Farms, Inc., is a corporation organ- 
ized under the laws of the State of Pennsylvania with its address 
and principal place of business at 1414 Millard Street, Beth- 
lehem, Pennsylvania. It is a handler as defined in Order No. 
27, as amended, regulating the handling of milk in the New 
York-New Jersey milk marketing area and petitioner operates 
a milk processing or bottling plant in the State of Pennsylvania. 

Findings of Fact 2, 3, 4, 5, and 6 in the decision entered in 
In re Lehigh Valley Cooperative Farmers, decided February 17, 
1959 (18 A.D. 75), are incorporated herein as similarly num- 
bered Findings of Fact. 

7. Upon the basis of the evidence introduced at the hearing, 
the Deputy Administrator, Agricultural Marketing Service, filed 
a recommended decision May 9, 1957 (22 F.R. 3318), and time 
was given to file exceptions. A decision by the Acting Secretary 
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was filed June 10, 1957, and reads, in part, as follows (22 F.R. 
4194, 4207-4208) : 


“Compensatory payments are payments to the producer 
settlement fund on milk disposed of in the marketing area 
from plants which are not pool plants. They are designed 
to bring substantial equity between the handler and producer 
of pool milk and the handler and producer of nonpooled milk 
with respect to sales in the marketing area. The provision 
for partial regulation through compensatory payments makes 
it possible for a handler operating outside the marketing 
area to use the facilities of fully regulated plants for dis- 
posing of surplus milk not needed for markets outside of 
the area without imposing the financial burden of such sur- 
plus on producers in the marketwide pool. Compensatory 
payments also make it possible for a handler outside the 
marketing area to maintain small amounts of regular sales 
in the marketing area without subjecting his outside sales 
to full regulation. 


“One objective in drawing boundary lines of the market- 
ing area is to minimize the amount of sales in the area from 
distributors whose primary business is outside of the area, 
and also to minimize the amount of distribution outside of 
the marketing area from plants located within the area 
whose business is primarily within the marketing area. 
Complete elimination of such competition, however, is im- 
possible for the New York-Northern New Jersey area regard- 
less of where the line is drawn. As a result, there will be 
located outside of the marketing area a number of handlers 
who primarily are supplying customers outside of the mar- 
keting area but who historically have served a few customers 
located within the area. These handlers usually have a rela- 
tively high percentage of their milk in fluid milk utilization. 
To the extent that they are selling milk within the area, they 
are competing for sales with handlers located within the area 
who are fully regulated by the order with respect both to 
pricing and pooling. Outside of the area, they are compet- 
ing for sales primarily with handlers located outside of the 
area who are not regulated by the order. Such handlers 
located near the borders of the proposed marketing area who 
receive milk directly from farmers compete for producers 
with fully regulated handlers some of whose plants are lo- 
cated within the boundaries of the marketing area. Some 
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of such handlers operating plants in the marketing area also 
have a fluid milk utilization considerably higher than the 
average utilization for the market as a whole. 


“Requiring such outside handler to be fully regulated would 
mean that he would be required to account to the pool at the 
full Class I-B price for all of the milk sold outside of the 
marketing area which is in competition with milk not sub- 
ject to regulation under the order. Such a requirement for 
a dealer, whose business primarily is outside of the market- 
ing area, could readily induce him to abandon his sales in the 
marketing area. Permitting a handler to continue to sell 
milk to customers in the marketing area without any form 
of price regulation would give such handler a competitive 
advantage as compared to the handler whose primary busi- 
ness is within the area and who consequently is fully reg- 
ulated. 


“A proposal was made that such handler outside the mar- 
keting area be required only to pay to his producers the utili- 
zation value of milk according to the class prices established 
under the order. That is, that he be required to pay for his 
milk on a handler pool basis rather than on a marketwide 
basis. It was contended that such a provision would provide 
equality between the pool handler and the nonpool handler 
because their required class prices would be the same. The 
handler in the area, however, has to equalize his utilization 
with other handlers, and his producers are paid on the basis 
of a uniform price reflecting the utilization in the market as 
a whole rather than the utilization of his handler. It would 
be inequitable to a handler in the marketing area to require 
him to equalize his utilization while letting a handler outside 
the marketing area avoid equalization on milk sold in the 
area. An unfair advantage would accrue to the nonpool han- 
dlers in competition for producer supplies, and the entire 
program of marketwide equalization would be in jeopardy. 
Although it is not the purpose of the order to bring complete 
equality between regulated and unregulated handlers, it 
should at least provide equity between such handlers with 
respect to milk sold in the marketing area both as to class 
prices and as to payments to producers. 


“Another proposal made was that the handler outside the 


marketing area be required to pay full compensatory pay- 
ments provided for under the order of nonpooled milk sold 
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in the marketing area. This would return to such handler 
a price which would enable him to pay his producers for that 
particular milk sold in the marketing area about what he 
could pay if he sold such milk to a manufacturing outlet. It 
would not, however, affect what he could return to his pro- 
ducers for the balance of his milk. In order not to give the 
handler located outside the marketing area and distributing 
a small amount of milk in the marketing area an advantage 
over the fully regulated handler, and at the same time, to 
avoid placing such handler the major portion of whose sales 
is outside of the marketing area in competition with unreg- 
ulated milk, at an undue disadvantage with his major com- 
petition, the order should provide that the outside handler 
have a choice of either pooling his entire receipts or of pay- 
ing the full compensatory payment on his sales within the 
marketing area. The fully regulated handler in the market- 
ing area is protected in either case, and the handler outside 
the marketing area is placed in a position of selecting which- 
ever alternative is more favorable in his particular situation. 
Unless safeguarded, there is danger of this provision con- 
stituting a means of pooling surplus milk for other markets 
through token sales to the marketing area. Accordingly, 
only those handlers disposing of a substantial percentage of 
their milk for fluid use should be eligible to exercise the op- 
tion of being fully regulated. Inasmuch as handlers, not 
presently regulated under the order and who distribute milk 
in the marketing area from plants outside the area, have re- 
latively high fluid utilization a percentage requirement of 
55 percent in Class I (Class I-A and I-B combined) will not 
disturb the status of handlers currently selling small amounts 
of milk in the marketing area, but will eliminate the danger 
resulting in token sales in the marketing area from plants 
not engaged primarily in the distribution of fluid milk. This 
option should not constitute a means by which plants other- 
wise regulated under another Federal order could jump back 
and forth between orders to obtain advantages over other 
handlers under one or both orders because of temporary price 
differences or to take advantage of differences in pooling pro- 
visions of the orders involved. Accordingly, the operator of 
a plant which except for this option would be regulated under 
another Federal order should be eligible to exercise the op- 
tion only if the percentage of its milk in Class I-A exceeds 
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its percentage of Class I-B milk disposed of in the market- 
ing area defined under the other Federal order. 

“All handlers located outside the defined marketing area 
who sell milk in the marketing area would not be required, 
of course, to choose one of the alternatives heretofore de- 
scribed. Many dealers outside the marketing area who dis- 
tribute milk in the area are operators of pasteurizing plants, 
or buy milk from pasteurizing plants whose source of milk 
is country plants rather than direct receipts from farmers. 
Some of this country plant milk is milk purchased from 
plants which will be fully regulated under the New York- 
Northern New Jersey order. Under the accounting proce- 
dure to be employed, milk received by the pasteurizing plants 
will be allocated first to Class I-A milk distributed in the 
marketing area. Unless sales in the marketing area by the 
outside dealer exceeded receipts from pool sources, neither 
full regulation of the outside dealer nor an obligation to make 
compensatory payments would result.” 


Some of the evidence in support of these findings and conclu- 
sions may be found in the promulgation hearing record at pages 
12922-31, 12998-99, 13397-410, 13790, 13993-14001, 14168-77, 
14248-52, 14658, 14983-87, 15020-29, 15255-57, 15284-85, 15269- 
70, and 15344-54. 


8. The order amending Order No. 27, as amended, was issued 
by the Assistant Secretary June 27, 1957 (22 F.R. 4643). The 
amending order reads, in pertinent part, as follows: 


“$927.3 Marketing area. ‘New York-New Jersey milk 
marketing area’ (hereinafter called the ‘marketing area’) 
means all of the territory within the boundaries of the city 
of New York, and the counties and parts of counties set forth 
in paragraphs (a) and (b) of this section ***. 

“(b) The following counties and parts of counties *** in 
the State of New Jersey: Bergin; Essex; Hudson; Hunter- 
don; Middlesex; Monmouth; Morris; Ocean (except the 
boroughs of Barnegat Light, Beach Haven, Harvey Cedars, 
Ship Bottom, Surf City, Tuckerton, and the townships of 
Eaglewood, Lacey, Little Egg Harbor, Long Beach, Ocean, 
Stafford, and Union); Passaic; Somerset; Sussex; Union; 
and Warren.” 

“§ 927.83 Payments on milk received from dairy farmers 
at nonpool plants. Payments shall be made by handlers to 
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producers, through the producer settlement fund, for milk 
and milk products under conditions, in amounts, and by the 
handler pursuant to paragraphs (a) through (d) of this 
section: Provided, That for any month in which the volume 
of Class III milk used in the computation of the uniform 
price is less than 15 percent of the combined volume of the 
Class I-A and Class Ii milk used in such computation, the 
payments set forth in this section shall not be required. 

“‘(a) Payments shall be made for milk, concentrated fluid 
milk, fluid milk products, cultured or flavored milk drinks, 
cream, half and half, fluid cream products, and skim milk, 
which milk or milk products meets each of the following 
conditions: 

“(1) It was derived from milk received at a nonpool plant 
from dairy farmers or is received at a plant from which 
milk specified in § 927.65 (h) (2) or (3) was received from 
the handler’s own farm. 

““(2) It was shipped to, received in, or distributed in the 
marketing area, or was received at a pool plant outside the 
marketing area. 

“(3) The milk or milk equivalent of the butterfat is clas- 
sified as Class I-A or Class II, or the skim milk would be 
subject to the fluid skim differential if it were derived from 
pool milk. 

“(b) The amounts of payment for the producers set forth 
in paragraph (a) of this section shall be as follows: *** 

“(2) If the milk or milk product is derived from milk re- 
ceived from dairy farmers at a nonpool plant in the 401-425 
mile zone, or in some other zone nearer the marketing area, 
the handling of which is not regulated by an order issued 
pursuant to the act or is regulated by another order as spe- 
cified in the proviso of subparagraph (1) of this paragraph, 
the amount of payment, except as otherwise specified in sub- 
paragraphs (4) of this paragraph, shall be the differences 
between its classified value at the Class I-A or the Class II 
price, depending upon its classification, and its value at the 
Class III price, such class prices to be adjusted for butter- 
fat test and the location of the plant at which the nonpool 
milk was originally received from farmers: Provided, That 
for concentrated fluid milk, cream, half and half, fluid cream 
products, and cultured or flavored milk drinks containing 
less than 3.0 percent or more than 5.0 percent butterfat, the 
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payment shall be computed on the milk equivalent thereof 
as so classified. The amount of the payment on skim milk 
(either as skim milk, half and half, or in cultured milk 
drinks) shall be the amount computed pursuant to § 927.44 
as similarly adjusted for location. *** 

“(c) Payment for any milk or milk product pursuant to 
this section shall be made, on behalf of the handler receiving 
the milk from dairy farmers, by the appropriate handler as 
set forth in subparagraphs (1) through (3) of this para- 
graph ***, 

“(3) By the handler operating the plant from which the 
milk or milk product was moved into the marketing area if 
such milk or milk product is neither received at a pool plant 
outside the marketing area nor at a plant in the marketing 
area. 

““(d) The amount due pursuant to this section shall be en- 
tered on the handler’s account as a debit immediately after 
the filing of the report pursuant to § 927.50, or if the handler 
fails to file such report, such amount shall be entered on the 
handler’s account in accordance with § 927.80.” 


9. Petitioner reported to the market administrator for Order 
No. 27, as amended, that it disposed of approximately 84,000 
pounds of milk monthly in the New Jersey part of the New York- 
New Jersey marketing area and the market administrator billed 
it for the difference between the Order No. 27, as amended, Class 
I-A and Class III prices for such milk pursuant to section 927.83 
of the order. This sum is being paid into the Registry of the 
United States District Court for the Eastern District of Penn- 
sylvania pending the outcome of this litigation. See United States 
v. Lehigh Valley Cooperative Farmers, 161 F. Supp. 885 (E.D. 


Pa. 1957). 


10. The act reads, in part, as follows: 

§ 8c(5) “Milk and its products; terms and conditions of 
orders. In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided in 
subsection (7) of this section) no others: 

“(A) Classifying milk in accordance with the form in 
which or the purpose for which it is used, and fixing, or 
providing a method for fixing, minimum prices for each such 
use classification which all handlers shall pay, and the time 





SUNCREST FARMS, INC. 199 
Cite as 18 A.D. 191 


when payments shall be made, for milk purchased from pro- 
ducers or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials customar- 
ily applied by the handlers subject to such order, (2) the 
grade or quality of the milk purchased, and (3) the locations 
at which delivery of such milk, or any use classification there- 
of, is made to such handlers. 


“(B) Providing: 

“(i) for the payment to all producers and associations of 
producers delivering milk to the same handler of uniform 
prices for all milk delivered by them ***; or 

“(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of 
such milk by the individual handler to whom it is delivered; 
subject in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery of 
such milk is made, and (d) a further adjustment, equitably 
to apportion the total value of the milk purchased by any 
handler, or by all handlers, among producers and associa- 
tions of producers, on the basis of their marketings of milk 
during a representative period of time.” 

§ 8c(7) “Terms common to all orders. In the case of the 
agricultural commodities and the products thereof specified 
in subsection (2) orders shall contain one or more of the fol- 
lowing terms and conditions: *** 

“(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)-(7) and necessary 
to effectuate the other provisions of such order.” 


Section 900.4 (7 CFR 900.4) of the rules of practice and 


procedure governing proceedings to formulate marketing agree- 
ments and marketing orders reads as follows: 


“§ 900.4 Institution of proceeding—(a) Filing and con- 
tents of the notice of hearing. The proceeding shall be in- 
stituted by filing the notice of hearing with the hearing clerk. 
The notice of hearing shall contain a reference to the au- 
thority under which the marketing agreement or marketing 
order is proposed; shall define the scope of the hearing as 
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specifically as may be practicable; shall contain either the 
terms or substance of the proposed marketing agreement or 
marketing order or a description of the subjects and issues 
involved and shall state the industry, area, and class of per- 
sons to be regulated, the time and place of such hearing, and 
the place where copies of such proposed marketing agree- 
ment or marketing order may be obtained or examined. The 
time of the hearing shall not be less than 15 days after the 
date of publication of the notice in the FEDERAL REGIS- 
TER, as provided in this subpart, unless the Deputy Admin- 
istrator shall determine that an emergency exists which 
requires a shorter period of notice, in which case the period 
of notice shall be that which the Deputy Administrator may 
determine to be reasonable in the circumstances: Provided, 
That, in the case of hearings on amendments to marketing 
agreements or marketing orders, the time of the hearing 
may be less than 15 days but shall not be less than 3 days 
after the date of publication of the notice in the FEDERAL 
REGISTER.” 


12. About four percent of petitioner’s receipts of milk is dis- 
tributed in the marketing area under Order No. 27. Petitioner 
would have to pay into the producer-settlement fund under Order 
No. 27 substantially more than the compensatory payments if it 
were a fully regulated handler under the order. 


CONCLUSIONS 


I 


Petitioner alleges several procedural irregularities in connec- 
tion with the issuance of the protested order. Petitioner claims 
that there was inadequate and defective notice. The contentions 
are the same as those made in the companion proceeding Jn re 
Lehigh Valley Cooperative Farmers, supra, and for the reasons 
given in the decision in that proceeding, which are equally ap- 
plicable here, the contentions are found to be without controlling 
merit. 


II 


Petitioner also urges that the Secretary relied upon the entire 
record of the promulgation hearings commencing in June 1956 
when a separate order for Northern New Jersey was proposed 
instead of considering only the record evidence of the later hear- 


gee 
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ing sessions dealing with regulation of Northern New Jersey by 
amending Order No. 27. Petitioner also challenges the inclusion 
of Northern New Jersey in the marketing area regulated by Or- 
der No. 27 as unsupported by the record evidence. These issues 
too were raised and decided adversely to petitioner in the Lehigh 
Valley Cooperative Farmers proceeding, supra, and for the rea- 
sons given in the decision in that proceeding are dismissed here 
also. 


III 


This proceeding directly involves the validity of the compen- 
satory payment provision contained in section 927.83 of the or- 
der unlike the companion case, AMA Dockct No. 27-123, In re 
Lehigh Valley Cooperative Farmers, supra. 

In order to understand and to place the disputed provision in 
proper perspective a brief glance at the history and mechanics 
of Order No. 27 is necessary and appropriate. From the outset, 
Order No. 27 provided for a marketwide pool and marketwide 
equalization of producer returns. The order then, as now, con- 
tained a scheme whereby each handler paid for milk subject to 
regulation under the order at class values or prices, differing ac- 
cording to the use he made of such milk, while producers receive 
a uniform or blend price based upon the total value of all milk 
used by all handlers under the amended order. Each handler 
pays his producer at the uniform price, and then, through ad- 
justments with the producer-settlement fund kept by the market 
administrator, brings the total he has paid to producers up to 
(by paying into the producer-settlement fund) or down to (by 
receiving money from such fund) the total he is required to pay 
at class prices. In effect, a handler receives from the producer- 
settlement fund the amount by which the value of his milk at 
class prices is less than the value at the blend price and pays into 
the producer-settlement fund the amount by which the value of 
his milk at the class prices exceeds the value at the blend price. 
It is axiomatic that the blend price to producers will be lowered 
to the extent that higher valued Class I utilization in the mar- 
keting area is allowed to be withheld from pooling by regulated 
or unregulated handlers and to the extent that lower valued man- 
ufacturing milk is pooled. 

Order No. 27, as originally enacted, left unpriced and unpooled 
milk of a handler that was distributed as Class I outside the mar- 
keting area covered by the order. See United States v. Rock 
Royal Cooperative, Inc., 307 U.S. 533 (1939). Hence, some Class 
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I sales were then not pooled or priced and the blend price to pro- 
ducers was lowered due to the absence of such milk from the 
pool. The order was amended to include all milk received at a 
plant approved by any health authority as a source of milk for 
the marketing area within the pool and all such milk was priced 
thereunder. See Titusville Dairy Products Co. v. Brannan, 176 
F.2d 332 (3d Cir. 1949), cert. denied, 338 U.S. 905 (1949). This 
type of regulatory scheme resulted in full regulation of all pos- 
sible sources of milk supply, but it also invited lower valued man- 
ufacturing milk into the pool. 

The order was further amended to include in the marketwide 
pool only plants which receive milk from dairy farmers who con- 
stitute the regular supply of milk for the fluid needs of the mar- 
keting area. This was done by means of defining as pool plants 
under the order those plants which historically served the mar- 
keting area regularly and as their primary market. To protect 
the effectiveness of such regulatory program in the presence of 
unpriced and unpooled milk which again created a problem due 
to the failure to regulate fully all possible sources of milk sup- 
ply,’ a provision was included in the order to require payments 
into the pool, i.e., compensatory payments, on nonpool milk dis- 
posed of in the marketing area under certain conditions. See 
Kass v. Brannan, 196 F.2d 791 (2d Cir. 1952), cert. denied, 344 
U.S. 891 (1952). After the decisions in the Kass case, the com- 
pensatory payment provision of Order No. 27 was further 
amended in 1953. A similar provision was incorporated into 
the amended order effective August 1, 1957, and is here in issue. 

In drawing the boundary lines of the regulated area the Sec- 
retary sought to minimize the difficulties of treating peripheral 
milk, that is, to fix an area where there would be a minimum 
amount of sales in the area by dealers whose principal business 
was outside the area and a minimum amount of sales outside the 
area by dealers whose principal business is inside the area. Com- 
plete elimination of such competition is impossible, however, re- 
gardless of where the lines are drawn. As a result, it was rec- 
ognized in the decision of the Secretary preceding the disputed 
amendment that there will be located outside the marketing area 
a number of handlers who primarily supply customers outside 
the marketing area but who historically have served a few cus- 
tomers located within the area. We are concerned herein with 


1The presence of unregulated milk in a regulated area has long been a major problem in 
the field of milk regulation. See, e.g., Baldwin v. Seelig, 294 U.S. 499 (1935); Nebbia v. 
New York, 291 U.S. 502 (1934). 
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the manner of treating these handlers. It was further recognized 
that, to the extent that such handlers do sell milk within the New 
York-New Jersey marketing area, they are competing for sales 
with handlers located within the area who are fully regulated 
and are displacing pool milk in the marketing area. Outside the 
area these handlers compete for sales primarily with handlers 
located outside the area who are not regulated by the order. 
The decision of the Secretary quoted in part in Finding of Fact 
7 concluded that permitting outside handlers to continue to sell 
milk to customers in the marketing area without any form of 
price regulation would have detrimental effects upon the opera- 
tion and objectives of the order. As indicated by the evidence 
adduced at the promulgation hearing on and after March 5, 1957, 
the marketwide pool existing under Order No. 27, as amended, 
carries the long-time and seasonal reserves of milk for numerous 
secondary markets in Pennsylvania and the Northeastern States. 
The New York-New Jersey market carries the surplus burden 
for outside handlers who distribute some milk in the marketing 
area. These handlers usually have a relatively high percentage 
of their milk in fluid milk utilization and this utilization is con- 
siderably higher than the average for the market regulated by 
Order No. 27. This higher utilization, of course, results in a 
competitive advantage in milk procurement to the outside handler 
as against the regulated handler and outside and regulated han- 
dlers draw on the same production area for supplies. Further- 
more, the regulated handler has to equalize his utilization with 
other handlers and his producers are paid on the basis of a uni- 
form price reflecting the utilization in the market as a whole 
rather than his individual utilization. Completely unregulated 
distribution in the marketing area by the outside handler would 
result in a greater advantage to the nonpool handlers in compe- 
tition for producer supplies and would place the entire program 
of marketwide equalization in jeopardy. The outside handler 
could pay producers more than the blend price and pool receipts 
and the blend price would be lowered accordingly. In addition, 
to the extent that outside handlers have fluild milk sales in the 
regulated area, regulated milk is displaced and pool returns to 
producers are lowered contrary to the declared policy of the act.” 
The problem thus presented was the potential effect of a de- 
structive nature upon the objectives sought to be accomplished 
by the order if nonpool milk sold in the marketing area remained 


2See pages of promulgation hearing record listed in Finding of Fact 7 for some of the 
evidence in support of these findings and conclusions. 
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completely free from the prescribed minimum prices, pooling, 
and other requirements imposed on fully regulated pool milk. A 
possible answer was the uniform treatment of all handlers dis- 
tributing any milk in the market, including handlers whose busi- 
ness is conducted primarily outside the marketing area and whose 
marketing area interests are only incidental, as was done earlier 
to some degree.* In this event, all handlers distributing any milk 
in the market would have been required to pay and pool under 
the order the appropriate fluid milk price for milk sold as fluid 
milk wherever sold and regardless of the degree of association 
of the plant with the New York-New Jersey area. The plan 
adopted by the Secretary in Order No. 27, as amended, was de- 
signed to give a measure of relief from full regulation to a han- 
dler such as petitioner, consistent with protection of the integrity 
of the pricing plan of the order. 

Petitioner claims, however, that the compensatory payment 
provision in issue is unauthorized by the act and is in conflict 
therewith. Petitioner relies upon Kass v. Brannan, supra, which 
held that somewhat similar provisions formerly in Order No. 27 
were inconsistent with section 8c(5) (A) of the act and therefore 
could not be justified under the incidental and necessary language 
of section 8c(7)(D) of the act. 

In the Kass case the majority ruled that the compensatory pay- 
ments there involved were part of the “minimum price” as that 
term is used in section 8c(5) (A) of the act, that the “minimum 
price” of milk to a nonpool handler consists of the “initial” cost 
plus the compensatory payment, that the “initial” cost of non- 
pool milk according to the evidence upon which the payment pro- 
visions were issued was greater than the credit allowed (Class 
III price) for the computation of the compensatory payment due, 
and that, therefore, there was not a uniform price for both pool 
and nonpool handlers for the same classification of milk contrary 
to section 8c(5) (A) of the act. Accordingly the plan was held 
to be inconsistent with section 8c(5) (A) of the act and conse- 
quently unauthorized by the incidental and necessary clause of 
section 8c(7) (D) of the act. The opinion noted‘ that the pur- 


8 See Titusville Dairy Products Co. v. Brannan, 176 F.2d 332 (8d Cir. 1949), cert. denied, 
838 U.S. 905 (1949). 

The opinion noted also that the prescribed payments were due even if milk was not 
available in the New York market for processing into cream and condensed milk, the fluid 
products imported in that case from Ohio by a nonpool handler. Section 927.83 of the 
current order makes the payments inapplicable for any month when the volume of Class III 
milk used in the computation of the uniform price is less than 15 percent of the Class I-A 
and Class II volume used in such computation. 
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pose of the compensatory payments in issue there was ‘“*** in 
the words of Mr. Weldon, a witness at the promulgation hearing, 
‘to insure that the minimum cost [of nonpool milk, cream, etc.] 
to handlers is the same as the regular price to handlers of milk 
received at pool plants ***.’” 


There is under the plan protested here one minimum price fixed 
by the order for fluid milk sold in the regulated marketing area, 
namely, Class I-A, and this applies to both pool and nonpool han- 
dlers. The point of departure between the two groups is not a 
different minimum price for the same classification of milk but 
in the requirements for payment. The nonpool handler is free 
of all regulation by the order as to the pricing and pooling of 
his milk except that he is compelled to pay the difference between 
the Class III and the Class I-A prices (Class II if the use is in 
this class) into the producer-settlement fund. He is unregulated 
by the order as to what he pays his dairy farmers for milk re- 
ceived from them. 


Section 927.83 of the order gives to producers, as defined in 
the order, the benefit of the utilization higher than Class III and, 
in effect, returns to producers the fluid value of milk displaced 
from such use by the outside handler’s disposition of fluid milk 
in the marketing area. It is the milk subject to classification, 
pricing and pooling under Order No. 27, that is, milk received 
at pool plants, with respect to which the declared policy of the 
act is operative under the order. The Secretary, in promulgating 
a milk marketing order, must determine which handling of milk 
must be isolated for the purpose of regulation. United States v. 
Rock Royal Cooperative, Inc., supra; In re Clover Leaf Dairy 
Company, 15 A.D. 189 (1956), aff'd, N.D. Ind. September 10, 
1958 (17 A.D. 944) ; In Re Tapor Dairies Company, 14 A.D. 77 
(1955), aff'd, N.D. Ohio Jan. 10 and April 11, 1958 (17 A.D. 78 
and 516). See also section 8c(11)(C) of the act (7 U.S.C. 608c 
(11) (C)). The Secretary may prescribe appropriate standards 
to designate the dairy farmers or “producers” whose milk is to 
be subject to the classification, pricing and pooling provisions of 
an order. Cf. United States v. Wrightwood Dairy Co., 127 F.2d 
907, 911 (7th Cir. 1942) ; Vogt’s Dairies, Inc. v. Wickard, 45 F. 
Supp. 94 (S.D. N.Y. 1942). The order which was the subject 
of the Rock Royal case, supra, did not price and pool a handler’s 
milk sold outside the marketing area and it has been recognized 
that milk disposed of in a regulated marketing area that was 
received from outside sources may be treated differently from 

















206 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 18 A.D. 191 


the pricing standpoint than producer milk. Bailey Farm Dairy 
Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946). 


Section 8c(5) (A) of the act authorizes terms in an order clas- 
sifying milk in accordance with use “*** and fixing, or providing 
a method for fixing, minimum prices for each such use classifi- 
cation which all handlers shall pay *** for milk purchased from 
producers or associations of producers. Such prices shall be 
uniform as to all handlers ***.”’ [Emphasis supplied.] We do 
not believe that what a nonpool handler may pay his dairy farm- 
ers is part of the “minimum price” for a classification fixed 
pursuant to section 8c(5) (A) since there is no fixing, or method 
prescribed for fixing, what the nonpool handler pays his dairy 
farmers for milk. Of course too, since milk is a fungible com- 
modity and the identity of a particular farmer’s milk is lost at 
the handler’s plant, payment to producers for milk by a handler 
according to its utilization or classification must be implemented 
by either a handler pool or a marketwide pool, neither of which 
is commanded by the order for the nonpool handler such as pe- 
titioner. 


Indeed it seems to us that if the kind of partial regulation in- 
volved is inconsistent with section 8c(5) of the act it would be 
for the reason that all the milk received by the nonpool handler 
from dairy farmers is not classified, priced and pooled as is the 
case for the fully regulated handler. Petitioner, however, is not 
seeking this result and it has the option to become regulated fully 
under the order. We do not think, then, that the provision in 
controversy is disqualified from being authorized by section 8c 
(7) (D) of the act for inconsistency with section 8c(5) (A) be- 
cause we think that section 8c(5) applies to fully regulated han- 
dlers and not to partially regulated handlers, that is, nonpool 
handlers such as petitioner. 


Petitioner, invoking Kass, says that compensatory payments 
are justified only to keep out “cheap” milk, that the provision 
in issue assumes that nonpool handlers can obtain milk at the 
Class III price, that there is no evidence that such is the case 
and that, on the contrary, the record shows that a nonpool han- 
dler’s “initial’’ or “‘acquisition” cost for milk distributed in the 
marketing area is higher than the Class III price. The hearing 
examiner also concluded that the evidence in the promulgation 
record shows that the price at which unregulated milk is avail- 
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able in and around Northern New Jersey is the uniform® price 
under Order No. 27 or a slightly higher price. Petitioner con- 
tends that in its case the Pennsylvania Milk Control Board prices 
fluid milk leaving Pennsylvania in packaged form as Class I, 
that petitioner is subject to this pricing on milk sold in the mar- 
keting area and that the Pennsylvania Milk Control Board’s Class 
I price is higher than the Order No. 27 Class I-A price. 

As we mentioned above, the Kass ruling took as the purpose 
of compensatory payments the statement of a Department wit- 
ness to the effect that the payment provisions were necessary 
in order to assure equality of cost between pool and nonpool 
handlers on the milk or milk products disposed of in the mar- 
keting area. The evidence behind this controverted order and 
the findings and conclusions of the Secretary in the decision 
referred to above in Finding of Fact 7 show that there is more 
involved than approximating equality of cost between pool and 
nonpool handlers with respect to milk disposed of in the market- 
ing area. The decision discusses at length the aspects of the 
problem of peripheral milk concluding, for the reasons given in 
the decision, that even under a proposed prescription that the 
nonpool handler pay all his dairy farmers on the basis of the 
Order No. 27 classified prices, that is, on an individual handler 
pool basis, ‘“*** the entire program of marketwide equalization 
would be in jeopardy ***.” In any event, the price at which 
milk is available on the open market is not necessarily the sole 
legal gauge for measuring rates of compensatory payments. Fluid 
milk dealers buying milk from dairy farmers ordinarily have to 
pay out to each producer a price in excess of the value of milk 
for manufacturing purposes although they sometimes, as does 
petitioner, have to use some surplus in this way.® The Class III 
value remaining to the petitioner here after payment of the dif- 
ference between Class III and Class I-A to the order pool per- 
mits petitioner to return to its dairy farmers the Class III value 
of the small part of its milk sold in the marketing area. This is 
the “opportunity” or “alternative use” value which the milk would 
have if manufactured by petitioner instead of being disposed of 
as fluid milk in the marketing area. Just as the petitioner would 
pay its producers an average price per hundredweight in excess 
of the manufacturing value of the milk manufactured, it may do 
"8 “Uniform” in this sense, which is the usual meaning, refers to the marketwide blend 
price for all utilizations of pool handlers. 

6In the Kass case, the milk products involved were bought not from producers but by a 


dealer in New York from dealers located in Wisconsin and Ohfo for the specific purpose of 
utilizing the purchased milk products in the marketing area. 
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the same with respect to the milk in controversy. The Class III 
value can be blended with the petitioner’s valuations for the re- 
maining 96 percent of its milk not disposed of in the marketing 


area. 


But the petitioner says that its cost for the milk disposed of 
in the marketing area is fixed by the Pennsylvania Milk Control 
Board at the Pennsylvania Class I price because the Board ap- 
plies its pricing to milk leaving Pennsylvania in packaged form. 
The Board has a regulation applicable by its terms to such milk 
and petitioner apparently is paying the Board’s prices. But 
whether or not the Board enforces the regulation as to the milk 
subject to compensatory payments under Order No. 27 is not 
quite clear. But even if it does, we do not see how this can make 
section 927.83 of the order inapplicable. If otherwise valid, sec- 
tion 927.83 cannot be made invalid by action of the Pennsylvania 
Milk Control Board since the milk involved is clearly subject to 
the jurisdiction of the Secretary under the act. If there is ac- 
commodation necessary between the Federal regulation and the 
State regulation on the pricing of the milk it would seem that 
the accommodation would have to be made in the State, rather 
than the Federal regulation. 


On the evidence in the proceeding the Secretary found that the 
terms and provisions of the amended order, including section 
927.83, tend to effectuate the declared policy of the act. Of course 
the act requires in section 8c(4) that such a finding be made on 
the evidence introduced at a promulgation hearing and section 
7(c) of the Administrative Procedure Act (5 U.S.C. 1006(c) ) 
provides that the proponent of an order has the burden of proof. 
But the proposition to which the necessity of supporting evidence 
applies is that the order provisions being adopted will tend to 
effectuate the declared policy of the act. We think for the rea- 
sons given by the Secretary in the decision and in view of the 
record evidence, the Secretary’s finding is adequately supported 
by evidence as to the promulgation of section 927.83 to include 
Northern New Jersey. 

We think too that the evidence is sufficient to qualify the pro- 
vision under the authority of section 8c(7)(D) of the act. 

In addition to the statutory authorizations in section 8c(5) of 
the act, additional or auxiliary provisions may be included in a 
milk order under section 8c(7) (D) of the act (7 U.S.C. 608c(7) 
(D)) if such provisions are: 
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“Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5)-(7) and necessary to 
effectuate the other provisions of such order.” 


The incidental and necessary powers thus granted the Secretary 
under the act are substantial (Grant v. Benson, 229 F.2d 765 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956)) and “‘nec- 
cessary” as used in this connection in the act, does not mean in- 
dispensable, essential or vital... Armour & Co. v. Wantock, 323 
U.S. 126, 129-132 (1944) ; Borden Company v. Borella, 325 U.S. 
679, 682-684 (1945); Roland Electrical Co. v. Walling, 326 U.S. 
657, 664 (1946) ; In re Beatrice Foods Co., 15 A.D. 767 (1956), 
aff'd, Beatrice Foods Company v. Benson (N.D. Okla. 1957), 16 
A.D. 177. The disputed provision, we think, falls within the in- 
cidental and necessary authority contained in section 8c(7) (D) 
of the act. It was incidental to the regulatory plan for pricing 
and pooling producer milk, as defined in the order, and necessary 
to protect the integrity of that plan in the New York-New Jer- 
sey area. Where the entire potential milk supply for a regulated 
market is not to be fully regulated by an order, as is the case 
here, the partial regulation of nonpool milk entering the market- 
ing area for Class I or fluid disposition is necessary to protect 
the regulatory scheme adopted. In addition to what we have 
said above, justification for the scheme here is seen in part in 
the evidence to the effect that the New York-New Jersey pool 
carries the reserve supply for the nonpool handlers primarily 
doing business outside the marketing area who call on the pool 
for milk when needed. On the other hand, in the absence of 
compensatory payments, there would be the opportunity for non- 
pool handlers to dispose of their surplus, when they had one, in 
the marketing area at a disadvantage to the pool producers and 
handlers. 

Petitioner points out that the compensatory payments go into 
the producer-settlement fund for the benefit of the pool producers 
under Order No. 27 and are not made to dairy farmers who de- 
liver milk to petitioner. Petitioner claims that the payments 
constitute a “penalty” for doing business in the marketing area.*® 

It is of course an essential feature of individual handler and 
marketwide pools that a particular milk producer does not nec- 


7 While such is the case, we are of the opinion that the compensatory payment provision in 
issue was essential and indispensable to the pricing and pooling provisions of the order. 

8 For a discussion with respect to compensatory payments in the light of section 8c(5)(G) 
of the act (7 U.S.C. 608c¢(5)(G)) see In re The Lawson Milk Company, 17 A.D. 239, 260-261 
(1958). 
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essarily receive the value at the classified price of the classifi- 
cation in which his specific milk may be utilized. Justification 
for the pooling requirement attacked is seen in part in the evi- 
dence to the effect that the marketwide pool under Order No. 27 
carries the surplus and the reserves for the entire area, including 
that in which petitioner operates, that is, that Pennsylvania han- 
dlers generally trim somewhat their purchases of milk close to 
their fluid needs and call upon the marketwide pool milk under 
Order No. 27 for supplemental supplies of fluid milk when they 
need them. On the other hand, there is the opportunity in the 
absence of some such provision as section 927.83(b) (1) for a 
nonpool handler to dispose of his surplus? when he has any in 
the regulated marketing area under Order No. 27. One of the 
principles involved, then, is that the pool producers who carry 
the burden of the reserve supply for nonpool plants should have 
the benefit of the fluid value of sales of Class I milk in the reg- 
ulated area by plants selling milk of dairy farmers who do not 
carry their full share of the surplus for the entire area and who 
displace pooled milk in Class I sales in the marketing area oper- 
ating under a marketwide pool. 


In view of the foregoing, the petition should be dismissed. All 
contentions of petitioner presented for the record have been con- 
sidered and whether or not specifically mentioned herein, any 
objections, exceptions, suggestions, requests, etc., inconsistent 
with this decision are denied. 


ORDER 


Accordingly, the relief requested by petitioner is denied and 
the petition is dismissed. 


Copies hereof shall be served upon the parties and the Market 
Administrator for Order No. 27, as amended. 


® While it may be argued that petitioner does not dispose of “surplus” milk in the marketing 
area because it had customers for fluid milk in the area before the issuance of the contested 
order, the issuance of the order constituted rule-making and the validity of the order provi- 
sions must be tested as to supporting evidence, reasonableness, etc., not on the basis of 
petitioner’s particular situation as disclosed herein but on the basis of the promulgation 
record. Dairymen’s League Cooperative Association, Inc. v. Brannan, 178 F.2d 57 (2d Cir. 
1949), cert. denied, 338 U.S. 825 (1949); Acme Fast Freight, Inc. v. United States, 7 Pike 
& Fischer Admin, Law (2d) 186, 187 (S.D. N.Y. 1957). 
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(No. 5820) 


In re NEWARK MILK AND CREAM Co. AMA Docket No. 27-117. 
Decided March 6, 1959. 


Fluid Skim Differential—Plant Records 


Section 927.44 of Order No. 27 clearly states that the fluid skim differential 
shall be paid not only with respect to fluid skim utilized in fluid products 
in the marketing area but also all fluid skim not shown to have been 
utilized otherwise. Petitioner failed to establish by authentic and 
verifiable records that the skim milk was utilized in nonfluid uses outside 


the marketing area. 

Mr. Edward J. Gilhooly, of Newark, New Jersey, for petitioner. Mr. John M. 
Durbin, for Agricultural Marketing Service. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing greement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the application of 
the fluid skim milk differential contained in Order No. 27, as 
amended, issued under the act and which during the period in- 
volved herein regulated the handling of milk in the New York 
metropolitan marketing area.' Petitioner operates pool’? plants 
located at Canisteo and Oquaga, New York, and is a handler 
regulated under the order. 


Petitioner complains of the application of the fluid skim milk 
differential by the market administrator to fluid skim milk shipped 
in bulk from its two pool plants during the period June 1954 
through March 1955 to its nonpool plant located at Newark, New 
Jersey, and the charges resulting therefrom. Petitioner contends 
that the skim milk was accounted for by its pool plants and that 
the market administrator erroneously treated this skim milk as 
unaccounted for skim milk. 

An answer to the petition was filed November 9, 1956, by the 


1 Effective August 1, 1957, Order No. 27, as amended, was further amended to regulate the 
handling of milk in the New York-New Jersey milk marketing area. 

2This means generally that milk received at these plants from dairy farmers is priced 
and pooled under the order. Nonpool plants are plants with respect to which receipts of 
milk from dairy farmers are not priced and pooled. 
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Acting Deputy Administrator, Agricultural Marketing Service, 
United States Department of Agriculture. The answer upheld 
the market administrator’s application of the fluid skim differen- 
tial and the charges resulting therefrom as in accordance with 
law. A hearing was held before John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in New York, New York, July 9, 1957. At the hearing, 
petitioner was represented by Edward J. Gilhooly, Attorney at 
Law, Newark, New Jersey, and respondent was represented by 
John M. Durbin, Office of the General Counsel, United States 
Department of Agriculture. After the hearing, the parties filed 
briefs. On May 15, 1958, the hearing examiner issued a report 
containing proposed findings of fact and conclusions and recom- 
mending that the petition be dismissed. Petitioner filed excep- 
tions to the hearing examiner’s report and oral argument was 
held before the Judicial Officer November 14, 1958. 


FINDINGS OF FACT 


1. Petitioner, Newark Milk and Cream Co., is a corporation 
organized and existing under the laws of the State of New Jer- 
sey, with its address and principal place of business at 26 Bridge 
Street, Newark, New Jersey. 


2. During the period involved herein, petitioner was a han- 
dler under Order No. 27, as amended, regulating the handling 
of milk in the New York metropolitan marketing area, and op- 
erated pool plants subject to the order at Canisteo and Oquaga, 
New York. Petitioner also operated a nonpool plant at Newark, 
New Jersey. 


3. From its pool plant at Canisteo, New York, during the 
period June 1954 through February 1955, and from its pool plant 
at Oquaga, New York, during February and March 1955, peti- 
tioner shipped fluid skim milk in bulk to its nonpool plant at 
Newark, New Jersey. The records of petitioner’s plants disclose 
that the pounds of skim milk reported as leaving petitioner’s pool 
plants correspond with the pounds of skim milk recorded as re- 
ceived at petitioner’s nonpool plant at Newark, New Jersey. 


4. Upon audit of the books and records of the Newark plant, 
the market administrator for Order No. 27 determined that the 
quantity of skim milk here involved could not be accounted for 
as having been utilized or disposed of by the Newark plant and 
that the skim milk was subject to the fluid skim differential. The 
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market administrator charged petitioner accordingly. Petitioner 
did not make or keep records at its Newark plant from which 
the use or disposition of the skim milk in issue could be deter- 
mined. 


5. Section 927.44 of Order No. 27 prescribed during the pe- 
riod involved the payment of a fluid skim milk differential for 
skim milk derived from Class II or Class III milk “*** which 
skim milk enter the marketing area” in the form of specified fluid 
products and there utilized in specific products ‘‘*** and for all 
other skim milk derived from Class II or Class III milk which is 
not established to have been otherwise utilized or disposed of ***.” 
[Emphasis supplied. ]} 


6. Order No. 27 further provided during the period involved 
herein, in part, as follows: 


“$927.31 Burden of proof. In establishing the classifi- 
cation of milk received from producers, the burden rests 
upon the handler who received the milk from producers to 
show that the milk should not be classified as Class I-A, 
and that the skim milk in Class II and Class III milk should 
not be subject to the fluid skim differential. *** 


“$ 927.33 Plant at which classification is to be determined. 
Classification shall be determined at the plant at which 
milk is received from dairy farmers: Provided, That if such 
milk is shipped in the form of milk or cream to another 
plant or other plants, it shall be classified, subject to the 
provisions of paragraphs (a) through (d) of this section, 
at the plant or plants to which it is shipped ***. 


“§ 927.40 Class prices. For milk received during each 
month from producers or cooperative associations of pro- 
ducers, each handler shall pay per hundredweight not less 
than the prices set forth in this section, subject to the dif- 
ferentials and adjustments in §§ 927.41 through 927.44. *** 


“$927.54 Verification of reports and payments. The 
market administrator shall promptly verify all reports and 
payments of each handler or person upon whose disposition 
of milk such handler claims classification, and each such 
handler shall, during the usual hours of business, make avail- 
able to the market administrator or his representative such 
records and facilities, of his own or other persons, as will 
enable the market administrator to: ***.” 
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CONCLUSIONS 


I 


As has been pointed out many times before in proceedings un- 
der section 8c(15) (A) of the act (7 U.S.C. 608c(15) (A)), the 
standard for adjudication is whether an order, a provision there- 
of, or an obligation imposed in connection therewith is in ac- 
cordance with law. Our problem here is not to decide ab initio 
and de novo whether the skim milk in issue should be subject to 
the fluid skim differential, but whether the market administrator 
was legally wrong in so applying the fluid skim differential. See, 
e.g., Inre Valley Creamery Co., Inc., 13 A.D. 981 (1954); In re 
M. H. Renken Dairy Co., 11 A.D. 264, 272 (1952). Moreover, it 
should also be pointed out that the order, by its terms, placed the 
burden upon petitioner of proving before the market adminis- 
trator the inapplicability of the fluid skim differential’ by authen- 
tic and verifiable records showing the use of the skim milk in- 
volved. It was for petitioner, as the operator of the Canisteo 
and Oquaga pool plants, to establish before the market admini- 
strator that the skim milk in question should not be subject to 
the fluid skim differential (see section 927.31 of the order), and 
it is petitioner’s burden to establish in this proceeding that the 
action of the market administrator in applying the skim milk dif- 
ferential was not in accordance with the law. The burden of 
proof does not rest upon respondent to demonstrate the validity 
of the market administrator’s action, as contended by petitioner. 
United States v. Rock Royal Cooperative, Inc., 307 U.S. 533 
(1939) ; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 (E.D. 
Mo. 1945) ; aff’d, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67 (E.D. Pa. 1944), aff’d, 149 F.2d 860 (8d Cir. 1945). 

Section 927.44 prescribes the fluid skim milk differential not 
only with respect to skim milk utilized in the marketing area in 
fluid products but also all other skim milk derived from Class II 
or Class III which is not shown to be otherwise utilized. 


Upheld in Hogansburg Milk Company, Inc. v. Jones (N.D. N. Y. March 16, 1946); 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W.D. Wis. 1942); and 
Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 225 (E.D. Mo. 1945), aff’d sub nom. Bailey 
Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 788 (1946). 

4In the Hogansburg decision, note 3 supra, the Court said: ‘‘A detailed discussion of the 
evidence would serve no useful purpose. It seems to be conceded that Aiello’s records for 
the months of May, June, July and August 1942, must be supplemented by his oral testimony 
to afford a basis for a finding as to the use of Hogansburg milk in a specific class. The 
order by its language contemplates the keeping of written records which are subject to 
verification and audit.” 
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The skim milk in issue was derived from milk received at 
petitioner’s two pool plants. The milk had been classified at the 
pool plants as Class II or Class III milk and the skim milk was 
reported as shipped to petitioner’s nonpool plant at Newark, 
New Jersey. After learning from the records of the two pool 
plants that the skim milk was reported as shipped to petitioner’s 
nonpool plant, the market administrator was then required to 
verify, on the basis of the records of the Newark plant, the use or 
disposition made of the skim milk by such plant. (See section 
927.54 of the order.) The market administrator audited the 
books and records of the Newark, New Jersey, plant and it was 
found that petitioner did not make or keep records at this plant 
from which the use or disposition of the skim milk here in contro- 
versy could be ascertained. Under the circumstances that were 
before the market administrator, namely, the records of the 
Newark plant showing the receipt of the skim milk and the ab- 
sence of records showing the use or disposition of the skim milk, 
it cannot be said that the determination of the market adminis- 
trator that the skim milk was subject to the fluid skim differential 
was not in accordance with law. Petitioner failed to establish by 
authentic and verifiable records that the skim milk was utilized 
in non-fluid uses outside the marketing area. 


At the hearing in this proceeding, the petitioner, over respon- 
dent’s protests, introduced evidence not previously submitted to 
the market administrator in an attempt to establish the utiliza- 
tion of the skim milk. How the market administrator can be 
found to have acted illegally in applying the fluid skim differential 
because of disregard of evidence submitted for the first time in 
this review proceeding we do not know. In re Champlain Cream- 
eries, Inc., 16 A.D. 179, 188 (1957). But even if we consider this 
u completely de novo proceeding, the new evidence submitted 
would not sustain the burden upon the petitioner in this proceed- 
ing. No documentary evidence with respect to the use of the 
skim milk was submitted and, in fact, it is clear from the testi- 
mony adduced at the hearing that petitioner did not keep rec- 
ords reflecting the usage of the skim milk in issue. The oral 
testimony to the effect that some skim milk was used to flush 
out the pipes in petitioner’s Newark plant and that route re- 
turns containing skim milk were dumped is general and inexact 
in nature and cannot form a basis for accounting for the skim 
milk recorded as received from the Canisteo and Oquaga plants. 
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II 


Petitioner makes several challenges to the contested action of 
the market administrator. Petitioner contends that sections 
927.31 and 927.44 of the order do not apply but that section 
927.33 thereof is controlling. Section 927.33 of the order de- 
scribes the milk plant at which classification is to be determined 
and specifies that the classification of milk shall be determined at 
the plant at which milk is received from dairy farmers. It then 
provides for the classification of milk, in certain instances, at 
second or later plants in the marketing process. Classification 
of milk is not in issue here. Section 927.44 is operative only after 
milk is classified and deals with skim milk derived from milk 
which has been classified as Class II or Class III milk. Skim milk 
as such is not classified under the order but payment therefor 
is required when skim milk is used for specified purposes or is 
not shown to have been used otherwise. In short, the provisions 
of section 927.33 of the order deal with the classification of milk 
received from producers and section 927.44 requires additional 
payment for the skim milk separated from producer milk in 
enumerated circumstances. Petitioner’s contention in this regard 
must fail. 

Petitioner next relies upon a part of a decision of the Secretary 
with respect to a proposed order amending Order No. 27, as 
amended, issued December 14, 1953 (18 F.R. 8444, 8452-8453), 
to indicate that section 927.44 is inapplicable to the skim milk in- 
volved herein. The decision did not relate to the application of the 
fluid skim differential to skim milk that is unaccounted for but 
merely dealt, in part, with proposals to enlarge the usage of skim 
milk to be made subject to such differential and to allow additional 
interplant movements of fluid skim milk prior to determining 
whether the skim milk was subject to the differential. The deci- 
sion does not alter the plain meaning of the disputed section as 
it applies to the skim milk herein. In fact, a proposal not to apply 
the disputed differential under some circumstances to skim milk 
not shown to have been disposed of outside the marketing area 
for other than fluid purposes was rejected in the decision. 

Reference is made by petitioner to the instructions on Form 
MA-1 (Rev. 3154), entitled “Pool Plant Report,” to indicate that 
the disputed differential is inapplicable as the skim milk involved 
was accounted for by petitioner’s two New York pool plants. 
The instructions prescribe the listing on the line for fluid skim 
differential of the total skim pounds entering the marketing area 





NEWARK MILK AND CREAM CO. 217 
Cite as 18 A.D. 211 


in specified forms and “all skim milk which is not accounted for 
in some product leaving or on hand at this plant,” that is, at the 
reporting pool plant. These instructions are of little aid to it. 
Petitioner appears to be of the impression that it is discharged 
from all further responsibility with respect to the skim milk when 
it reported it as shipped as bulk fluid skim milk to its nonpool 
plant. Obviously the form does not have the result sought by 
petitioner since skim milk in fluid products leaving a pool plant 
and later disposed of by petitioner or by someone else in the 
marketing area would require payment of the fluid skim differen- 
tial. Similarly so does the failure of petitioner to show by veri- 
fiable records that the skim milk was not so utilized in such a way. 


It was petitioner’s responsibility, in order to avoid the fluid 
skim differential, to make certain that as operator of the non- 
pool plant at Newark, New Jersey, it maintained authentic and 
verifiable records of the utilization of skim milk reported as re- 
ceived at such plant. Petitioner as the handler at the initial 
receiving plants is the unit about which the entire administrative 
regulation revolves. In re Clover Leaf Dairy Company et al., 
15 A.D. 339 (1956), aff’d, N.D. Ind., Sept. 10, 1958 (17 A.D. 
1084). Cf. Shawangunk Cooperative Dairies, Inc. v. Jones, 153 
F.2d 700 (2d Cir. 1946). The regulated handler who receives 
milk from producers is responsible for placing the milk in the 
stream of regulation and is accountable under the order for the 
quantity of milk received, butterfat content thereof, and payment 
to the producers therefor. It is not unreasonable to hold him 
accountable for the classification of milk received from producers 
and the fluid skim differential with respect to skim milk derived 
from producer milk even though shipped to the nonpool plant of 
another handler. See Shawangunk Dairies, Inc. v. Jones, supra. 
Here petitioner shipped the fluid milk to its own nonpool plant 
and could have protected itself by maintaining appropriate rec- 
ords at its nonpool plant. 


Petitioner further contends that the market administrator failed 
to apply the contested section to other handlers in similar circum- 
stances. No evidence was introduced to substantiate this al- 
legation. Moreover, whatever the market administrator may or 
may not have done in other instances, section 927.44 clearly states 
that the fluid skim differential shall be paid not only with respect 
to fluid skim utilized in fluid products in the marketing area but 
also all fluid skim not shown to have been utilized otherwise. 
Where the market administrator, as here, correctly interpreted 
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his powers in dealing with petitioner and imposed upon it no 
greater obligations than were lawful, it is no answer that others 
have fared better. Dairymen’s League Cooperative Ass’n, Inc., 
v. Brannan, 173 F.2d 57, 66 (2d Cir. 1949). Petitioner also al- 
leges that the market administrator did not so apply the disputed 
differential to it although it similarly handled skim milk at its 
Newark plant prior to the period involved herein. There can be 
no estoppel against the application of the disputed differential 
if the market administrator’s alleged prior failure to apply it was 
not authorized. Queensboro Farms Products, Inc. v. Wickard, 
137 F.2d 969 (2d Cir. 1943); In re Shawangunk Cooperative 
Dairies, Inc., 3 A.D. 852 (1944), aff'd, Shawangunk Cooperative 
Dairies, Inc. v. Jones, 153 F.2d 700 (2d Cir. 1946). Furthermore, 
even if such were the case, this fact does not make the market 
administrator’s determination herein illegal but merely indicates 
that perhaps petitioner should have been made subject to ad- 
ditional charges. 

In conclusion, the determination of the market administrator 
that the fluid skim differential was applicable to the skim milk 
involved herein is in accordance with law and the petition should 
be dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing the relief requested by petitioner is 
denied and the petition is dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 27. 


(No. 5821) 


In re HYGIENIC DAIRY Co. AMA Docket No. 27-118. Decided 
March 19, 1959. 


Accounting For and Classification of Milk— 
Plant Records 


In the absence of plant records showing the disposition of the cream involved 
herein, the market administrator properly applied the accounting pro- 
cedure set out in Order No. 27 and the rules and regulations thereunder. 
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Mr. Edward J. Gilhooly, of Newark, New Jersey, for petitioner. Mr. John 
M. Durbin, for Agricultural Marketing Service. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
auent amendments (7 U.S.C. 601 et seq.). The proceeding arises 
in connection with the administration of Order No. 27, as amend- 
ed, which during the period involved regulated the handling of 
milk in the New York metropolitan marketing area.'! Petitioner 
operates a pool? plant located at Watertown, New York, and is a 
handler regulated under the order. 

Petitioner complains of the reclassification from Class III to 
Class II by the market administrator of cream it reported as 
shipped to the nonpool plant of Newark Milk and Cream Co., 
located at Newark, New Jersey, during the period September 
through December 1954. Petitioner contends that the market 
administrator’s audit of the records of the Newark nonpool plant 
was incorrect and that the cream was improperly assigned to the 
plant loss of butterfat at the nonpool plant. 

An answer to the petition was filed by the Acting Deputy Ad- 
ministrator, Agricultural Marketing Service, United Department 
of Agriculture. The answer upheld the market administrator’s 
reclassification of the cream and the charges resulting therefrom 
as in accordance with law. A hearing was held before John 
Curry, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, in New York City July 10, 
1957, and April 23, 1958. At the hearing, petitioner was re- 
presented by Edward J. Gilhooly, Attorney at Law, Newark, New 
Jersey, and respondent was represented by John M. Durbin, Of- 
fice of the General Counsel, United States Department of Agri- 
culture. After the hearing, the parties filed briefs. On October 
16, 1958, the hearing examiner issued a report containing pro- 
posed findings of fact and conclusions and recommending that 
the petition be dismissed. Petitioner and respondent filed ex- 


1Effective August 1, 1957, Order No. 27, as amended, was further amended to regulate 
the handling of milk in the New York-New Jersey milk marketing area. 

2This means generally that milk received at such plant from dairy farmers is priced and 
pooled under the order. Nonpool plants are plants with respect to which receipts of milk 
from dairy farmers are not priced and pooled. 
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ceptions to the hearing examiner’s report and oral argument was 
held before the Judical Officer November 14, 1958. 


FINDINGS OF FACT 


1. Petitioner, Hygienic Dairy Co., is a corporation organized 
and existing under the laws of the State of New York, with its 
address and principal place of business at 235 High Street, Water- 
town, New York. During the period involved herein, petitioner 
was a handler under Order No. 27, as amended, regulating the 
handling of milk in the New York metropolitan marketing area, 
and operated a pool plant subject to the order at Watertown, New 
York. 

2. Newark Milk and Cream Co. is a corporation organized 
and existing under the laws of the State of New Jersey with its 
address and principal place of business at 26 Bridge Street, 
Newark, New Jersey. The corporation operated a pool plant 
subject to the order at Canisteo, New York, and nonpool plants 
at Oswego, New York, and Newark, New Jersey. 


38. During the period September through December 1954, 
petitioner shipped cream in cans from its pool plant at Water- 
town, New York, to the nonpool plant of Newark Milk and Cream 
Co., at Newark, New Jersey. The records of these two plants 
disclose that the amounts of cream reported as leaving petitioner’s 
pool plant correspond with the amounts recorded as received at 
the nonpool plant of Newark Milk and Cream Co., at Newark, 
New Jersey. The same is true of the butterfat tests of the cream. 


4. Order No. 27, as amended, reads, in pertinent part, as fol- 
lows: 


“Sec. 927.30 Basis of classification. All milk the butter- 
fat from which is received at a plant at which the classifica- 
tion of milk received from producers is to be determined 
pursuant to Sec. 927.33, and all milk entering the marketing 
area in the form of milk, concentrated fluid milk, fluid milk 
products, cultured or flavored milk drinks, cream, fluid cream 
products or skim milk, shall be classified in accordance with 
the form in which it is held at, or moved from, the plant at 
which classification is determined. Such classification shall 
be subject to the conditions set forth in Secs. 927.31 through 
927.35. 

“Sec. 927.31 Burden of proof. In establishing the classi- 
fication of milk received from producers, the burden rests 
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upon the handler who received the milk from producers to 
show that the milk should not be classified as Class I-A***. 


KKKKEK 


“Sec. 927.33 Plant at which classification is to be deter- 
mined. Classification shall be determined at the plant at 
which milk is received from dairy farmers: Provided, That 
if such milk is shipped in the form of milk or cream to an- 
other plant or other plants, it shall be classified, subject to 
the provisions of paragraphs (a) through (e) of this section, 
at the plant or plants to which it is shipped***. 


* KE KK 


“(d) Except as set forth in paragraph (a) of this section, 
the classification of milk shipped in the form of milk and of 
milk the butterfat from which is shipped in the form of cream 
to a nonpool plant shall be determined at the nonpool plant, 
unless the handler operating the pool plant from which such 
shipments are made to the nonpool plant elects in writing on 
his monthly reports to have classification of all milk or 
cream received during the month at such handler’s pool plant 
and shipped as milk or cream to the nonpool plant determined 
at the pool plant from which the milk or cream is shipped to 
the nonpool plant. 

KREKKKE 

“Sec. 927.385 Accounting procedure. The accounting pro- 
cedure for classifying milk pursuant to Secs. 927.30 through 
927.37 shall be set up by the market administrator pursuant 
to Sec. 927.36. Such accounting procedure shall include con- 
version factors to be used in the absence of specific defini- 
tions of products, and such methods for assignment of milk 
to classes according to source and form as may be necessary 
to effectuate the provisions of Secs. 927.30 through 927.37 
and which are not inconsistent with the following general 
principles: 

KEKKAK 

“(c) After the assignments prescribed in paragraphs (a) 
and (b) of this section, the then remaining milk or cream 
received from producers or from pool plants and the milk or 
cream received from dairy farmers not producers or from 
nonpool plants shall be assigned pro rata to the total remain- 
ing classification of such products received in like form. 


KEKKES 
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“Sec. 927.37 Classes of utilization. Subject to all of the 
conditions set forth in Secs. 927.30 through 927.36, milk 
shall be classified at the plant at which classification is to 
be determined as follows: 


KKK KK 


“(d) Class II milk shall be all milk the butterfat from 
which leaves or is on hand at the plant in the form of cream, 
sweet or sour, fluid cream products, or in the form of cul- 
tured or flavored milk drinks containing less than 3.0 percent 
or more than 5.0 percent of butterfat, unless such cream, 
products, or cultured or flavored milk drinks are established 
fluid cream to have been so handled or marketed as to classify 
such milk in some other class named in this section. 

“(e) Class III milk shall be all milk which meets the 
conditions set forth in any one of the following subpara- 
graphs: 


“(1) All milk the butterfat from which leaves or 
is on hand at the plant in the form of cultured or flavored 
drinks containing less than 3.0 percent or more than 5.0 
percent of butterfat or in the form of cream, or fluid 
cream products which cream, fluid cream products, or 
cultured or flavored milk drinks is delivered to a plant 
or a purchaser outside the marketing area, but which 
at no time (i) is received at a plant in the marketing 
area, or (ii) otherwise enters the marketing area except 
as an incident to its transportation and delivery to a point 
outside the marketing area: Provided, That use aboard 
a ship or other carrier shall not constitute such delivery. 


* kK KK 


“Sec. 927.43 Butter-cheese adjustment. For milk received 
from producers which is classified as Class III pursuant to 
Sec. 927.37(e) (6), and which leaves or is on hand at the 
plant at which classification is determined in the form of but- 
ter or Cheddar, American Cheddar, Colby, washed curd, or 
part skim Cheddar cheese, or is assigned to plant loss which 
pursuant to Sec. 927.34 is associated with such products, 
there shall be credited to the handler receiving the milk from 
producers four cents per pound of butterfat in such milk :***. 

* kK KKK 


“Sec. 927.54 Verification of reports and payments. The 
market administrator shall promptly verify all reports and 
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payments of each handler by audit of such handler’s records 
and of the records of any handler or person upon whose dis- 
position of milk such handler claims classification, and each 
such handler shall, during the usual hours of business, make 
available to the market administrator or his representative 
such records and facilities, of his own or other persons, as 
will enable the market administrator to: 


“(a) Verify the receipts and disposition of all milk 
required to be reported pursuant to Secs. 927.50 through 
927.53, and, in case of errors or omissions, ascertain the 
correct figures ;***. 


5. The rules and regulations issued under the amended order 
read, in pertinent part, as follows: 


“Sec. 927.143. Butterfat loss and excess. Subtract the 
total butterfat accounted for from the total butterfat to be 
acounted for at the plant. The remainder shall be known as 
the plant loss.*** 

* KK KKK 


“Sec. 927.171 Cream-step 10. Deduct remaining butter- 
fat received in the form of cream from butterfat in products 
in which the handler claims to have used such butterfat. If 
any butterfat received in the form of cream remains, it shall 
be deducted from plant loss and classified as Class II. 


KKK KK 


“Sec. 927.201 Cream assignment. *** (d) After the as- 
signments pursuant to (b) and (c) of this section, at the 
option of the handler or handlers involved, butterfat in 
pooled cream from other plants may be assigned to any of the 
remaining classes of butterfat received in the form of 
cream.” 


6. None of the reports filed by petitioner with the market ad- 
ministrator for the months September through December 1954 
contained an election in writing by petitioner to have the classifi- 
cation of the cream shipped to the Newark plant of the Newark 
Milk and Cream Co. during such period determined at the Water- 
town plant. Such cream was reported as Class III by petitioner. 
Other handlers, including Newark Milk and Cream Co., operating 
pool plants under the order from which cream was shipped to 
the Newark plant during the months involved herein elected to 
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have their cream classified at the pool plant from which it was 
shipped. 


7. Upon audit of the books and records of the Newark plant 
of Newark Milk and Cream Co., the market administrator found 
that cream butterfat of the amounts in issue here that was re- 
corded as received at the plant could not be accounted for as 
having been utilized or disposed of and such butterfat was classi- 
fied as Class II. The amounts of butterfat classified as Class III 
were first assigned to the cream shipped from pool plants that 
elected to have their shipping plants the plants of classification 
and the balance of any remaining Class III was assigned to peti- 
tioner’s cream and for some of this petitioner received a price 
credit of the butter-cheese adjustment provided by section 927.43 
of the order. The rest of petitioner’s cream was classified 
Class II. 


8. The market administrator billed the petitioner for the 
difference between the reported and audited class prices on the 
cream in issue and petitioner paid such billings. Pursuant to an 
agreement between petitioner and Newark Milk and Cream Co., 
the latter corporation reimbursed petitioner for the amount thus 
paid to the market administrator. Newark Milk and Cream Co., 
conducted this litigation pursuant to an alleged assignment from 
petitioner. 


CONCLUSIONS 


As has been pointed out many times before in proceedings un- 
der section 8c(15) (A) of the act (7 U.S.C. 608c(15) (A) ), the 
standard for adjudication is whether an order, a provision there- 
of, or any obligation imposed in connection therewith is in ac- 
cordance with law. Our problem here is not to decide ab initio 
and de novo whether the cream in issue should be classified as 
Class II, but whether the market administrator was legally wrong 
in so reclassifying it. See, e.g., In re Valley Creamery Co., 
Inc., 138 A.D. 979, 981 (1954); In re Fiorlat Dairy Products 
Corp., 11 A.D. 251 260 (1952). Moreover, it should also be point- 
ed out that the order, by its terms, places the burden upon peti- 
tioner of proving before the market administrator the classifica- 
tion of the cream involved herein*® by authentic and verifiable re- 


8 Upheld in Hogansburg Milk Company, Inc. v. Jones (N.D. N.Y. March 16, 1946); 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W.D. Wis. 1942); and 
Bailey Farm Dairy Co, v. Jones, 61 F. Supp. 209, 225 (E.D. Mo. 1945), aff’d sub nom. Bailey 
Farm Dairy Co. v. Anderson, 157 F. 2d 87 (8th Cir. 1946). 
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cords showing the use of the cream.‘ It was for petitioner, as the 
operator of the Watertown pool plant, to establish before the 
market administrator that the cream should be classified as Class 
III (see section 927.31 of the order), and it is petitioner’s burden 
to establish in this proceeding that the contested action of the 
market administrator was not in accordance with law. United 
States v. Rock Royal Cooperative, Inc., 307 U.S. 533 (1939) ; 
Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209 (E. D. Mo. 
1945), aff'd, 157 F. 2d 87 (8th Cir. 1946), cert. denied, 329 U.S. 
788 (1946); Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 
67 (E.D. Pa. 1944), aff’d, 149 F. 2d 860 (3d Cir. 1945). 

This is another of the complicated problems involving the ac- 
counting for and classification of milk. But despite the complexi- 
ties and confusion present in the record, the basic happenings 
really protested are (1) that the market administrator erred in 
taking the position that disposition of amounts of butterfat 
from Newark’s nonpool plan was not shown by Newark’s records 
and (2) even if such amounts of butterfat were unaccounted for 
the resulting classification of the butterfat, namely Class II, 
should not have been assigned to petitioner’s cream or solely to 
petitioner’s cream. 

In brief, an audit of Newark’s nonpool plant was made by the 
market administrator and the rules and regulations containing 
the accounting procedures were applied. Substantial amounts of 
butterfat shown by Newark’s records to have been received in 
the form of cream were not accounted for by plant or disposition 
records. Such unaccounted for butterfat was assigned by section 
927.171 of the rules and regulations to Class II. To the extent 
that there was Class III butterfat at the Newark nonpool plant 
it was assigned first to the handlers shipping from pool plants 
who had elected to have their shipping plant the classification 
plant for the cream and who had claimed Class III. The balance 
was assigned to petitioner and the reclassifications and charges 
complained of were due to the fact that petitioner’s cream in- 
volved here was reclassified to Class II when there remained no 
Class III butterfat at the Newark nonpool plant. 

Petitioner fails by a wide margin to demonstrate that Newark’s 
nonpool records established the disposition of the butterfat 

4In the Hogansburg decision, note 3 supra, the Court said: “A detailed discussion of the 
evidence would serve no useful purpose. It seems to be conceded that Aiello’s records for the 
months of May, June, July and August 1942, must be supplemented by his oral testimony 
to afford a basis for a finding as to the use of Hogansburg milk in a specific class. The 


order by its language contemplates the keeping of written records which are subject to 
verification and audit.” 
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ascertained by the market administrator to be unaccounted for. 
Petitioner claims that the market administrator’s auditors made 
a defective or an inadequate audit. But the case on this score for 
petitioner is oral testimony in lieu of records that there were 
donations of cream to officials, consumption by drivers, etc., or 
that scattered throughout the plant’s records there are some docu- 
ments to show additional accounting for butterfat received. As 
far as we can tell from this proceeding, the auditors examined 
every record made available to them. It was not their obligation 
to set up a bookkeeping system for the plant and to search out, 
collect and post to the plant’s books under appropriate headings 
the unsorted items in the mass of plant records claimed to exist. 


As can be seen from Finding of Fact 4 section 927.37 of the 
order states that milk shall be classified at the plant at which 
classification is to be determined in the classes defined. Section 
927.387(d) states that Class II milk is, in part, milk the butterfat 
from which leaves the plant (the plant of classification) as cream 
unless the cream is established to have been so handled or mar- 
keted as to classify the milk in some other class. Class III milk 
is stated by section 927.37(e) (1) to be, in part, milk the butter- 
fat from which leaves the plant (the classification plant) as 
cream which is delivered to a plant or purchaser outside the 
marketing area except in certain specified instances. 


In the situation before us each pool plant handler other than 
petitioner elected to have the plant of classification his shipping 
plant pursuant to section 927.33(d). Petitioner did not. This 
means that the definitions of the classes of milk are to be applied 
at the shipping plants for the other pool handlers and at Newark’s 
nonpool plant for the petitioner. Thus when the other pool plant 
shippers sent cream to the Newark nonpool plant the milk equi- 
valent of the cream had to be classified no higher than Class II 
because the milk left the classification plant as cream. Moreover, 
since section 927.43 of the order provides for a credit on price 
in the way of a butter-cheese adjustment for milk in Class III 
which leaves the classification plant as butter or cheese, the other 
pool plant handlers could not get the benefit of the butter-cheese 
adjustment. Petitioner by selecting the Newark plant as the 
classification plant would get such an adjustment in price if ap- 
plicable and did in some instances. 

Since the cream from the pool plants other than petitioner’s was 
to be classified at or from the shipping plant, the cream shipped 
was delivered to a plant outside the marketing area when it was 
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delivered to Newark’s plant and was entitled to Class III unless 
it thereafter came into the marketing area or was not shown to 
have stayed outside the marketing area. The cream from peti- 
tioner’s plant, however, had to meet the Class II definition start- 
ing from the classification plant, Newark’s plant, that is, the 
cream had to be shown to have been moved from Newark’s plant 
to a plant or purchaser outside the marketing area and to have 
stayed outside the marketing area. 

We think, then, that the cream from the pool plants that were 
the classification plants was entitled to Class III upon shipment 
to Newark’s plant subject to a condition subsequent that the 
cream remain outside the marketing area or at least there was 
a tentative Class III classification for the cream. Consequently 
it is not unreasonable or violative of the order for the market 
administrator to consider the Class III uses at Newark’s plant as 
assigned to the shipping pool plants which elected their plants 
as the classification plants before allocating any Class III uses to 
petitioner who elected to have Newark’s plant the plant of classi- 
fication.® 

Petitioner, however, contends that under section 927.35(c) of 
the order the accounting procedures should have prescribed prora- 
tion of the unaccounted for butterfat among all the shipping pool 
plants. But the unaccounted for butterfat was all from pool 
plants, any nonpooled cream having been prorated among all 
cream classes, and the provisions cited refer to assignment to 
classes pro rata of the total pooled cream as against the total 
nonpooled cream. Furthermore, in our problem here, it was 
petitioner’s cream, and not cream from other pool plant shippers, 
that was to be classified at the Newark plant. The cream from 
the other pool plants was not to be classified at the Newark plant. 
We do not believe, then, that section 27.35(c) of the order has 


been violated. 
Section 927.201(d) of the accounting rules and regulations 
states that, after preceding assignments, ‘‘***at the option of the 


5In the decision of the Secretary of Agriculture (14 F.R. 1176, 1183) accompanying order 
amendments which authorized the election of the classification plant in section 927.33(d) it 
is said: 

“The provision to permit a handler shipping milk or cream to a nonpool plant to choose 
whether milk is to be classified at the pool plant or at the nonpool plant also gives handlers 
relief with respect to the complaints made. Under this provision, the handler can remove 
most of the risk of higher classifications by giving up the right to claim lower classifications. 
This will make it possible for him to avoid high classification at nonpool plants because of 
excess plant loss if the handler operating the nonpool plant can prove that the milk or cream 
was actually received and handled at the nonpool plant and not shippel to the marketing 

area in the form of milk or cream.***’’ 
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handler or handlers involved, butterfat in pooled cream from 
other plants may be assigned to any of the remaining classes of 
butterfat received in the form of cream.” This step is one where- 
in the butterfat in pool cream is assigned to classes of cream re- 
ceived. But the accounting for butterfat received and its classifi- 
cation at the Newark plant are subject to and controlled by the 
fact that the classification plants for the cream from other pool 
handlers were the shipping plants. In the particular set of cir- 
cumstances present, section 927.201(d) of the rules and regula- 
tions if inconsistent with the order provisions authorizing the 
shipping plants as classification plants must give way to the order 
provisions. But section 927.201(d) may well have applied only 
to assignment of pooled butterfat in cream where the plants to 
which it is applied are the classification plants for all the cream 
butterfat to be accounted for. 


ORDER 


In view of the foregoing the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 5822) 


In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided March 2, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges and 
to assess such rates and charges up to and includisg June 30, 1961. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Messrs. Frederic P. Lee and John A. Cardon, of Washington, 
D.C., for resposdent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on June 2, 1958 (17 A.D. 
528), authorizing it to assess the current temporary schedule of 
rates and charges to and including June 30, 1959, unless modified 
or extended by further order before the latter date. 
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On January 27, 1959, a petition was filed on behalf of the 
respondent requesting authority to modify the current temporary 
schedule of rates and charges in certain respects and to continue 
assessing such schedule, as so modified, to and including June 30, 
1961. Notice of the petition and its contents was published in 
the Federal Register on February 7, 1559 (24 F.R. 952), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. Since the parties are agreed, the respondent is author- 
ized to modify the current temporary schedule of rates and 
charges as requested in the petition filed on January 27, 1959, 
and to assess such current schedule, as so modified, during the life 
of this order. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become efective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making this 
crder effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including June 30, 1961, 
unless modified or extended by further order before the latter 
date. 

Copies hereof shall be served upon the parties. 


(No. 5823) 


In re RALPH G. ZIMMERMAN. P&S Docket No. 1976. Decided 
March 2, 1959. 


Suspension Terminated 


As it appears that respondent is solvent, the suspension of respondent’s 
registration is terminated. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on June 30, 1952, suspending respon- 
dent’s registration as a dealer to buy and sell livestock for his 
own account for a period of 90 days and thereafter until respond- 
ent demonstrates to the satisfaction of the Livestock Branch, Pro- 
duction and Marketing Administration (now the Livestock Divi- 
sion, Agricultural Marketing Service), that he is no longer in- 
solvent. 

Respondent requests that his registration under the Act be 
reinstated and has submitted a financial statement to the com- 
plainant. On February 25, 1959, complainant recommended that 
a supplemental order be issued terminating the suspension of 
respondent’s registration as it appears that respondent presently 
is solvent. 

Accordingly, the suspension of respondent’s registration con- 
tained in the order of June 30, 1952, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 

Copies hereof shall be served upon the parties. 


(No. 5824) 


DAVE FORGEY v. ST. LOUIS NATIONAL STOCKYARDS COMPANY. 
P&S Docket No. 2341. Decided March 6, 1959. 


Failure to Deliver—Dismissal 


Complainant failed to prove that respondent did not render reasonable 
stockyard services in connection with the delivery of complainant’s cow, 
and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. C. L. Stewart, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. 

It is alleged in a formal complaint filed with the Department on 
December 12, 1957, that the respondent failed to deliver a cow 
weighing 840 pounds, valued at $0.09 a pound, which complainant 
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had bought from Producers L.S.M.A. and which was weighed and 
handled by the respondent. 

A copy of the complaint together with copies of the investiga- 
tive report and attachments was served upon the respondent. 
The respondent filed an answer in the form of a letter dated 
February 27, 1958, denying responsibility and requesting an oral 
hearing. Oral hearing was held on August 11, 1958, at 10:00 
a.m. in Room 414, United States Post Office and Courthouse, at 


East St. Louis, Illinois. 


FINDINGS OF FACT 


1. At all times mentioned herein the complainant, Dave 
Forgey, an individual whose address was 5732 Goodfellow Street, 
St. Louis, was registered as a market agency to buy on a commis- 
sion basis and as a dealer to buy and sell for his own account. 

2. The respondent is the St. Louis National Stockyards Com- 
pany, a corporation which owns and operates the St. Louis Na- 
tional Stockyards at East St. Louis, Illinois. At all times men- 
tioned herein the stockyard was “posted” by the Secretary of 
Agriculture as a stockyard within the meaning of that word as 
used in the act. 

3. The complaint was filed within 90 days after the cause of 
action accrued. 

4. On September 26, 1957, complainant delivered the cow, 
for the value of which this claim is made, and 12 other cows to the 
respondent for weighing and delivery to one Harry Kuper. 

5. Thirteen animals were weighed by respondent and de- 
livered “back of the scale” to Kuper. 


CONCLUSIONS 


Under the act posted stockyards are required to render reason- 
able, fair and non-discriminatory stockyard services. One of 
these services is the delivery of animals, entrusted to its custody 
for weighing, to the proper persons. Here, the basis of the com- 
plaint is the allegation to the effect that respondent did not pro- 
perly deliver one 844 pound cow, weighed on Scale No. 2 together 
with 12 other cows sold to one Kuper. 

It is not the practice of the St. Louis National Stockyards to 
obtain receipts for animals delivered after weighing and so the 
fact of delivery or failure to deliver cannot be established by 
documentary evidence. However, it is the practice to prepare 
temporary memoranda called drive tickets indicating the dispo- 
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sition of animals after weighing. While the drive ticket covering 
the animal involved here had been destroyed prior to the hearing, 
testimony by the respondent’s Superintendent, S. R. Voelker, and 
complainant Forgey establishes the fact that the complainant 
saw it. 

Complainant testified in part regarding the drive ticket ‘Well 
he had another ticket there where he showed delivered, there was 
13 cows delivered “F” to a fellow by the name of Kuper, that is, 
according to his card there.” 

Witness Voelker testified in part as follows: “We compared 
the weighmaster tickets with the drive tickets and I showed Mr. 
Forgey where Kuper got the animal according to the drive cards. 
In checking with our counter, he also tells me that Kuper got all 
13 cows... So we in our own mind are confident Mr. Kuper took 
the animal from the scale, took all 18 and only wanted to pay for 
12.” (Tr. p. 63). Complainant testified in part as follows: “But 
what I would say the fact is, it looks to me like Kuper got the cow. 
I think if he got the 12 cows he got the 13th one according to the 
turn-out man there. I know if I picked up 12 cows at the scale 
that weighed a certain amount and there was another one there 
I would have had it.” (Tr. p. 61). 

In view of the foregoing it is concluded that complainant has 
failed to prove that respondent did not render reasonable stock- 
yard service in connection with the delivery of the 840 pound cow. 
Accordingly the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 


(No. 5825) 


C. O. MeCoy v. HARRY C. DANIELS, d/b/a HARRY C. DANIELS & 
Co., AND ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S 
Docket No. 2343. Decided March 9, 1959. 


Incorrect Accounting—Damages 


It is concluded that respondent Daniels failed to render a proper accounting 
for complainant’s steer and this respondent is ordered to pay to com- 
plainant the amount of damages requested. The complaint is dismissed 
as to the other respondent. 
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Complainant pro se. Mr. Samuel F. Ross, Jr., of East St. Louis, Illinois, for 
respondent Harry C. Daniels. Respondent St. Louis National Stockyards 
Company pro se. Mr. Dennis L. Berry, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers & Stockyards Act, 1921, as amended (7 U.S.C. 181, et 
seq.). 

On September 30, 1957, C. O. McCoy filed a formal complaint 
in the above matter. The complaint alleged that complainant 
had not received a proper accounting for a large, red, Angus 
steer, weight 1,050 pounds, and valued at $20 per cwt., or a total 
of $210, delivered to respondent stockyard and consigned to Harry 
C. Daniels & Co. for sale on a commission basis on July 21, 1957. 
The complaint further stated that “mixing” had apparently oc- 
curred since complainant received $63.75, representing proceeds 
from the sale of a “red mot” steer, weight 425 pounds, which was 
not included in complainant’s consignment. 

A copy of the complaint, with investigative report attached, was 
served upon each of the respondents. St. Louis National Stock- 
yards Company answered the complaint by letter dated February 
27, 1958, in which it denied responsibility and requested oral 
hearing. Respondent Daniels, by his attorney, filed timely answer 
to the complaint in which liability or responsibility for any al- 
leged loss or damage to complainant was denied. 

An oral hearing was held in the matter on August 19 and 20, 
1958, in Room 504, U. S. Court and Custom House, 114 Market 
Street, St. Louis, Missouri. 


FINDINGS OF FACT 


1. Complainant, C. O. McCoy, is an individual, whose address 
is Devil’s Elbow, Missouri. 

2. Respondent St. Louis National Stockyards Company, Na- 
tional Stockyards, Illinois, is a corporation which owns and 
operates St. Louis National Stockyards. Said stockyard was at 
all times mentioned herein “posted” by the Secretary of Agri- 
culture within the meaning of that word, as used in the act, and 
subject to the provisions of the act. 

3. Respondent Harry C. Daniels, doing business as Harry 
C. Daniels & Co., at all times mentioned herein was a market 
agency registered with the Secretary of Agriculture to buy and 
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sell livestock on a commission basis at St. Louis National Stock- 
yards, National Stockyards, Illinois. 

4. The formal complaint was filed on September 30, 1957, 
which was within 90 days after the date of the alleged violation. 

5. On July 21, 1957, complainant’s trucker delivered a large, 
red, Angus steer, weight 1,050 pounds, together with 14 other 
animals to St. Louis National Stockyards Company, consigned 
to Harry C. Daniels for sale on a commission basis. 

6. The stockyards company received complainant’s animals, 
herded them through chute #12 and deposited the animals in 
holding Pen +17; thereafter, respondent Daniels was responsible 
for the disposition of complainant’s animals. 

7. Respondent Daniels has failed to account to complainant 
for a large, red, Angus steer, weight 1,050 pounds, worth $210, 
placed in his custody by respondent Stockyards Company. 

8. Respondent Daniels has accounted to complainant for one 
steer, weight 425 pounds, worth $63.75, which was neither con- 
signed nor owned by complainant. 

9. There is due and owing from respondent Daniels to complain- 
ant, the sum of $146.25, representing the difference in the value 
of complainant’s steer and the amount for which respondent 
rendered an accounting to complainant. 


CONCLUSIONS 


Complainant has proved delivery of a large, red, Angus steer, 
weight 1,050 pounds, to respondent Stockyards Company, con- 
signed to respondent Daniels for sale on a commission basis. 
Complainant has also proved lack of an accounting for this animal. 
In these circumstances, the Stockyards Company and the market 
agency are answerable to complainant for his loss unless they 
can show compliance with their respective duties as contemplated 
by the Act. 

Respondent Daniels offered no testimony or other evidence at 
the hearing regarding receipt or disposition of complainant’s 
animals. 

S. R. Voelker, representing respondent stockyards, testified at 
the oral hearing as to the disposition of consigned animals de- 
livered to the stockyards. His testimony disclosed that the stock- 
yards’ receiving clerk checks the animals received against the bill 
of lading. If no discrepancy exists, the cattle are driven down 
a chute or alley and deposited in a holding pen assigned to a 
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driving agency. The stockyards’ receiving clerk then inserts on 
the bill of lading the time, date, chute number, pen number and 
his identifying initials. 

The market agency is responsible to its principal, the shipper, 
for any failure to account for consigned animals after they are 
placed in the market agency’s custody by delivery to the pens 
assigned to driving agencies. The driving agencies take custody 
of the animals as agents for the market agencies. 

Complainant’s bill of lading covering his consignment shows 
that his animals were driven down chute #12 and deposited in 
pen #17. Witness S. R. Voelker testified that the distance from 
point of delivery, down chute #12 to pen #17 is approximately 30 
to 50 feet. Mr. Voelker further testified that complainant’s 
animals were handled by this procedure, which is the custom and 
standard practice at the stockyards. 


From the foregoing, it is concluded that respondent Stockyards 
Company discharged its obligation by receiving complainant’s 
large, red, Angus steer, together with his other animals and 
delivering them to pen #17, where they became the responsibility 
of respondent Daniels. Accordingly, the complaint against the 
Stockyards Company should be dismissed. 

At the oral hearing, complainant testified that his consignment 
of cattle included 4 steers, approximate weight 700 pounds each, 
one crippled steer, and a red Angus steer, weight 1,050 pounds. 
As evidenced by statements of account, Exhibits #II and #III, 
respondent Daniels accounted to Complainant for the sale of 4 
steers, average weight 670 pounds each, one crippled steer, and 
one steer weighing 425 pounds. This 425 pound steer was sold 
to “Smith & Son” on July 23, 1957 for $15.00 per cwt., or a total 
of $63.75. Attached to the complaint as Exhibit #1 is a copy 
of a scale ticket showing that Harry Daniels on July 23, 1957 
sold one steer, weight 425 pounds, to “Smith & Son” for $15.00 
per cwt., or a total of $63.75. The scale ticket describes the 
animal as “red mot” and shows that this animal was sold for 
the account of one “Kimpor.” Complainant did not consign an 
animal of this description. 

From the preceding facts, it is apparent that respondent 
Daniels has failed to render to complainant a proper accounting for 
the disposition of a red Angus steer, weight 1,050 pounds, and 
consequently, has failed to render reasonable services required 
by the Act. Complainant has placed a market value of $210 on 
his steer on the basis of estimated weights and the price of such 
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steers on July 23, 1957. Respondent did not dispute this figure, 
or offer any evidence regarding damages. It is therefore con- 
cluded that $210 represents the market value of the steer and 
complainant is entitled to receive as reparation this amount, less 
a set-off in the amount of $63.75, which complainant received 
from respondent Daniels representing the sale of an animal not 
consigned by complainant. 


ORDER 


The complaint is dismissed as to St. Louis National Stockyards. 

Respondent Harry C. Daniels shall pay the complainant within 
30 days from the date hereof, $146.25 as reparation, with in- 
terest thereon at the rate of 5% per annum from August 1, 1957, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 5826) 


HENRY WERTZ v. HARRY C. DANIELS, d/b/a HARRY C. DANIELS & 
COMPANY. P&S Docket No. 2344. Decided March 9, 1959. 


Full and Proper Accounting—Dismissal 


It is concluded that complainant received a full and proper accounting for 
the crippled steer consigned to respondent for sale on a commission basis, 
and the complaint is dismissed. 


Complainant pro se. Mr. Samuel F. Ross, Jr., of East St. Louis, Illinois, for 
respondent. Mr. Dennis L. Berry, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181, 
et seq.), hereinafter referred to as the act. 

On December 4, 1957, Henry Wertz filed a formal complaint in 
the above matter. The complaint alleged that complainant had 
not received a full and proper accounting for one crippled, un- 
insurable steer, weighing 645 pounds, consigned and delivered 
to Harry C. Daniels, d/b/a Harry C. Daniels & Company, on 
October 27, 1957, for sale on a commission basis. Three heifers 
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were included in this consignment and no complaint was made 
regarding these animals. The consignment was insured by the 
Home Insurance Company. The complainant further alleged that 
respondent sold the crippled steer at 5¢ per pound for a total 
sale price of $32.25, which amount was transmitted to and 
received by complainant. On October 29, 1957, respondent ad- 
vised complainant that his steer was crippled and had been 
“turned in” to the insurance company “as being worth 15¢ per 
pound.” Complainant now seeks reparation from respondent 
Harry C. Daniels & Company in the amount of $64.50, represent- 
ing the difference between 5¢ per pound, the actual sale price 
of the crippled steer, and 15¢ per pound, the estimated value 
placed on the animal by respondent in reporting the injured animal 
to the insurance carrier. 

A copy of the complaint, with the investigative report attached, 
was served upon the respondent. Respondent, by his attorney, 
Sam S8. Pessin, filed answer to the complaint on April 2, 1958, 
in which liability, or responsibility for any alleged loss or damage 
of the complainant was denied. 

An oral hearing was held in the matter at 10:00 o’clock a.m., 
on August 20, 1958, in Room 504, U. S. Court and Customs 
House Building, 1114 Market Street, St. Louis, Missouri. 


FINDINGS OF FACT 


1. Complainant Henry Wertz is an individual whose address 
is Sparks Hill, Illinois. 

2. Respondent Harry C. Daniels, doing business as Harry C. 
Daniels & Company, at all times mentioned herein was registered 
with the Secretary of Agriculture to buy and sell livestock on a 
commission basis at St. Louis National Stockyards, East St. Louis, 
Illinois, which was a posted stockyard within the meaning of 
that term as used in the act. 

38. The complaint was filed within 90 days after the cause of 
action accrued. 

4. On October 27, 1957, complainant consigned one crippled 
steer, weight 645 pounds, to respondent for sale on a commission 
basis. Also included in the consignment were three heifers which 
were satisfactorily accounted for and are not involved in this 
claim. 

5. The consignment of cattle was insured by Home Insurance 
Company. As admitted in the complaint, the crippled steer was 
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injured prior to loading and shipment. Consequently, such in- 
jury was not insured against. 

6. The consignment of cattle was received by Harry C. Daniels 
& Company on October 27, 1957, and on October 28, 1957, re- 
spondent sold to Acme Cattle Company for the account of com- 
plainant, one crippled steer, weighing 645 pounds, for a total 
sale price of $32.25. 

7. Complainant received $32.25 from respondent, representing 
proceeds from the sale of one 645-pound crippled steer to Acme 
Cattle Company. 

8. The bill of lading, Exhibit #1, did not indicate that the 
consigned steer was crippled. 

9. Respondent Harry C. Daniels, by letter dated October 29, 
1957, advised complainant, “Your one steer was crippled, and I 
turned him in to the insurance company as being worth 15¢ per 
pound.” 

10. Respondent’s calculation of the value of the crippled steer 
“as being worth 15¢ per pound” was based upon an estimate of 
the steer’s probable value prior to its injury. 

11. Respondent Harry C. Daniels has properly accounted to 
complainant for the sale of the crippled steer. 


CONCLUSIONS 


The act requires all market agencies operating at posted stock- 
yards to render reasonable services and provides that such mar- 
ket agencies shall make reparation in the form of money damages 
when they fail to comply with this duty. Here, it was not dis- 
puted that complainant consigned a crippled steer to respondent 
for sale on a commission basis, nor is it disputed that respondent 
sold the injured animal and accounted to complainant for the 
proceeds of such sale. It is agreed that respondent “turned in” 
the crippled steer to the insurance company “as being worth 
15¢ per pound.” 

Complainant does not complain of respondent’s action in “re- 
porting” or “turning in” to the insurance carrier the fact that 
this steer was received by respondent in a crippled condition; that 
the steer was both crippled and uninsurable was already known 
to complainant, for such facts are alleged in his complaint. Com- 
plainant’s only grievance herein stems from respondent’s cal- 
culation of the estimated worth of the injured animal when 
respondent “turned in” the steer to the insurer as being worth 
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15¢ per pound. This calculation by respondent is the sole basis 
for complainant’s allegation that he is entitled to reparations 
representing the difference in the actual sale price of the animal 
and the estimated value of the animal furnished the insurance 
company by respondent. 


On oral hearing, the unchallenged testimony of respondent’s 
witness, Larry Weiser, was to the effect that market agencies 
customarily report receipt of all dead and crippled animals to 
the insurance carrier which has insured the consignment. Mr. 
Weiser further testified that the market price of 15¢ per pound 
which respondent had placed upon the crippled steer when report- 
ing the animal to the insurance company was merely an estimate 
of what the probable market value of the animal would have been 
prior to the occurrence of the injury. Respondent’s witness also 
stated that receipts of dead and injured animals are reported 
to the insurance carrier by the market agency in the interests 
of the consignor. This testimony is substantiated by respondent’s 
letter to complainant bearing the date of October 29, 1957, wherein 
respondent not only informed complainant that the crippled steer 
had been turned in to the insurance company, but also stated, 
“you will no doubt hear from the insurance company in a few 
days regarding him.” Further, the bill of lading received by 
respondent gave no indication that complainant’s steer was in- 
jured prior to shipment. This fact substantiates the testimony of 
Mr. Weiser that, “we had no way of knowing when this steer 
was crippled, whether before it was loaded, or whether after it 
was loaded.” Therefore, when respondent Harry C. Daniels & 
Company reported to the insurance carrier that it had received 
a crippled steer in an insured consignment of cattle and that the 
probable market value of said steer prior to the injury was cal- 
caluted to be 15¢ per pound, respondent rendered reasonable serv- 
ices to complainant, as required by the act. 


No evidence was offered or introduced to indicate that respond- 
ent actually received any amount from the insurance carrier as 
payment for the injured animal. Further, complainant offered 
no evidence bearing on the value of his crippled steer other than 
respondent’s estimate of the animal’s value prior to injury. More- 
over, respondent’s witness testified that 5¢ per pound was a fair 
and reasonable price for complainant’s crippled steer. 


For the foregoing reasons, it is our conclusion that complainant 
was rendered reasonable services and received a full and proper 
accounting from respondent regarding the crippled steer con- 
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signed to respondent on October 27, 1957, for sale on a commis- 
sion basis. 


ORDER 


The complaint is dismissed with prejudice. Copies hereof shall 
be served upon the parties. 


(No. 5827) 


C. L. AND W. R. WILLHITE v. HARRY C. DANIELS, d/b/a HARRY C. 
DANIELS &CO0., AND ST. LOUIS NATIONAL STOCKYARDS COMPANY. 
P&S Docket No. 2346. Decided March 9, 1959. 


Incorrect Accounting—Damages 


The record discloses that respondent Daniels failed to render a proper ac- 
counting of complainants’ consignment and this respondent is ordered to 
pay the amount of damages suffered. The complaint against the stock- 
yard company is dismissed. 


Complainants pro se. Mr. Samuel F. Ross, Jr., of East St. Louis, Illinois, 
for respondent Daniels. Respondent St. Louis National Stockyards Com- 
pany pro se. Mr. Dennis L. Berry, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181, et seq.), hereinafter 
referred to as the act. 

On November 5, 1957, C. L. and W. R. Willhite filed a formal 
complaint in the above matter. The complaint alleged that com- 
plainants had not received full and proper accounting for two 
steers, combined weight 1205 pounds, and two large heifers 
which were included in a consignment of seven cattle delivered 
to respondent stockyard company on September 9, 1957 and con- 
signed to respondent Harry C. Daniels & Co. for sale on a com- 
mission basis. The complaint stated that complainants’ consign- 
ment consisted of two steers, two heifers and three calves; that 
according to the account of sale furnished by respondent Daniels, 
complainants received proceeds from four steers, one cow and 
two calves. Complainants alleged their consignment had become 
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“mixed.” Complainants ask reparations in the amount of $190.80, 
representing the difference in the alleged value of two steers and 
two heifers consigned to Daniels and the amounts remitted to 
complainants by Daniels, representing the value of other and 
different animals. 

A copy of the complaint, with the investigative report attached, 
was served upon each of the respondents. St. Louis National 
Stockyards Company answered the complaint by letter dated 
February 27, 1958, in which it denied responsibility and requested 
oral hearing. Respondent Daniels, by his attorney, filed timely 
answer to the complaint in which liability or responsibility for 
any alleged loss or damage to the complainants was denied. 

An oral hearing was held in the matter at 1:30 P.M., August 
19, 1958, in Room 540, U. S. Court and Custom House, 1114 
Market Street, St. Louis, Missouri. 


FINDINGS OF FACT 


(1) Complainants, W. R. and C. L. Willhite, are individuals 
whose address is Dillard, Missouri. 

(2) St. Louis National Stockyards Company, East St. Louis, 
Illinois, is a corporation which owns and operates the St. Louis 
National Stockyards at East St. Louis, Illinois. Said stockyard 
at all times mentioned herein was a “posted” stockyard within 
the meaning of that word as used in the act. 

(8) Respondent Harry C. Daniels, d/b/a Harry C. Daniels 
& Co., at all times mentioned herein was a market agency regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
on a commission basis at St. Louis National Stockyards, East St. 
Louis, Illinois. 

(4) The formal complaint was filed on November 5, 1957, 
which was within 90 days after the date of the alleged violation. 

(5) As evidenced by the bill of lading, W. R. Willhite on 
September 9, 1957, at 6:10 P.M., delivered to St. Louis National 
Stockyards, 2 heifers, 2 steers and 3 calves consigned to respond- 
ent Daniels, for sale on a commission basis; complainants’ con- 
signment was receipted and yarded in Pen #177 by the operator 
of the stockyards. 

(6) Transported with complainants’ consignment and de- 
livered to the stockyards at the same time were one cow and 
one steer consigned to respondent Daniels by third parties and 
described in separate bills of lading. These animals were also 
yarded in Pen #177. 
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(7) Complainants’ consignment was placed in respondent 
Daniels’ custody by respondent stockyard company. 

(8) Respondent Daniels subsequently accounted to complain- 
ants for proceeds from the sale of the following described animals: 
1 cow, 4 steers and 2 calves. 


(9) Respondent Harry C. Daniels & Co. has failed to account 
to complainants for the sale of 1 heifer, weight 900 pounds, and 
1 heifer, weight 865 pounds. These animals were worth $144 
and $136.40, respectively, or a total of $280.40. 

(10) Respondent Daniels has properly accounted to complain- 
ants for the sale of two steers, combined weight 1205 pounds. 

(11) Respondent Daniels has accounted to complainants for 
one cow and one steer which were not included in complainants’ 
consignment and were not complainants’ animals. 


(12) There is due and owing from respondent Daniels to 
complainants, the sum of $139.85, representing the difference in 
the value of complainants’ two heifers and the value of one cow 
and one steer for which respondent Daniels has accounted to com- 
plainants. 


CONCLUSIONS 


The act requires that posted stockyards and all market agencies 
operating at such stockyards render reasonable services and 
provides that they shall make reparation in the form of money 
damages when they fail to comply with this duty. Further, where 
a shipper proves delivery of consigned animals to a stockyard 
and lack of a proper accounting for the disposition of the animals, 
he has made a prima facie case for reparation against either the 
stockyard company, or the consignee market agency. Thereafter, 
it is the burden of the stockyard company and the market agency 
to prove that there has been compliance with their respective 
duties. 

At the oral hearing, S. R. Voelker, witness for respondent St. 
Louis National Stockyards Company, testified at length as to the 
usual custom and practices of the stockyard company in receiv- 
ing and transporting livestock consigned to various market 
agencies. Respondent Daniels has offered no testimony, or other 
evidence, nor has he denied the receipt of complainants’ animals, 
which he would have received in the ordinary course of business 
as carried on at St. Louis National Stockyards. The Stockyards 
Company discharged its obligation by receiving complainants’ 
consignment and yarding same in Pen #177 as shown on the bill 
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of lading. Thereafter, the consignment became the responsibility 
of respondent Daniels. Accordingly, the complaint against the 
Stockyards Company is dismissed. 

Complainants’ bill of lading, attached to the complaint as Ex- 
hibit I, shows complainants’ consignment of seven animals to have 
been yarded in Pen #177. In addition, one cow and one steer 
owned by Lester and Lindell Willhite were transported and 
delivered with complainants’ consignment and were also yarded 
in Pen +177. The two animals shipped by Lester and Lindell 
Willhite were physically different from complainants’ cattle, 
were described in separate bills of lading and were consigned to 
respondent Daniels for sale on a commission basis. 


Complainant W. R. Willhite, at the request of the Stockyards 
Receiving Clerk, identified the seven cattle making up complain- 
ants’ consignment and also identified the two cattle constituting 
the consignment of Lester and Lindell Willhite. Complainants’ 
animals were described in their bill of lading as two steers, 
branded, two heifers, branded, two bull calves and one heifer 
calf. W. R. Willhite testified that his big cattle, the steers and 
heifers, were branded with a large “W,” and that all of his animals, 
with the exception of one calf, were black in color. Whereas, 
the two cattle yarded with complainants’ animals and also con- 
signed to respondent Daniels by Lester and Lindell Willhite 
were earmarked and described on separate bills of lading as 
one cow, black-white face, and one steer, “motle” face. 


From September 9 through September 13, 1957, respondent 
Daniels sold for the account of complainants, 7 animals, as re- 
flected by copies of scale tickets and statements of account at- 
tached to the complaint as Exhibits. The sale of these 7 animals 
is documented on three separate statements of account; Exhibits 
#II-A, #II-B and #II-C. The cattle sold by respondent Daniels 
are described in these exhibits as follows: 2 steers, combined 
weight 1205 pounds, no mark; 1 cow, weight 765 pounds, no 
mark; 2 steers, combined weight 770 pounds, no mark; 2 calves, 
combined weight 445 pounds, no mark. 


From the foregoing circumstances, it is apparent that com- 
plainants did not receive an accurate accounting from respondent 
Daniels for the cattle described in complainants’ bill of lading. 
On the other hand, complainants did receive proceeds from the 
sale of animals which they admittedly had not consigned to 
Daniels. However, complainants registered their grievances only 
in regard to the proceeds they received from the sale of one cow, 
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weight 765 pounds, one steer, weight 320 pounds, and two steers, 
combined weight 1205 pounds. Complainants did not challenge 
the proceeds which they received from the sale of two calves and 
one steer. 

Initially, complainants alleged an improper accounting for two 
steers, combined weight 1205 pounds, sold by respondent Daniels 
for the account of complainants at 13¢ per pound. Complainants 
alleged they had two steers that weighed 1205 pounds and that 
they received 13¢ per pound for these animals. They further 
alleged that these two animals should have brought 17¢ per pound, 
based on steers of comparable value which complainants had 
shipped to Respondent on August 29, 1957. 

The fact that complainants consigned to Daniels two steers, 
combined weight 1205 pounds, and that Daniels accounted to 
complainants for the sale of two steers, combined weight 1205 
pounds, is not disputed. Exhibit #II-C is an account of sale 
describing the sale of two steers, no mark, combined weight 1205 
pounds, sold for 13¢ per pound. While this statement of ac- 
count does not list these two animals as being branded, the docu- 
ment does describe animals which are identical in weight, type 
and quantity with those shipped by complainants. 

A preponderance of the evidence is to the effect that respondent 
Daniels has accounted to complainants for the two steers con- 
signed. 

The question then becomes whether such accounting was 
proper and constituted reasonable service as required by the act. 
In short, the issue is whether complainants have proved their 
damages. 

Complainant W. R. Willhite testified that his steers were equal, 
or almost equal, to some he had shipped a few days before to Mr. 
Daniels for 17¢, selling in the same market. This witness further 
testified that his friends and neighbors had been getting more 
from other buyers. 

In summary, the proof offered by complainants respecting the 
value of the two steers consists of their personal judgment and 
the assertion that comparable steers brought a higher sale price 
on August 29, 1957. 

On the other hand, the accounting of sale and the scale tickets 
covering these steers reflect a sale price of 13¢ per pound in the 
East St. Louis market. As between complainants’ personal 
judgment and the public market sale, the better evidence of the 
steers’ market value is the sale price of the animals at public 
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market. Since it has been found that respondent Daniels has 
accounted to complainants for the two steers consigned, it is 
concluded that complainants have failed to support the burden 
of proving their two steers were worth more than they actually 
brought at the market sale. Consequently, respondent properly 
accounted to complainants for the sale of the two steers, combined 
weight 1205 pounds, consigned by complainants on September 9, 
1957. 

Secondly, complainants alleged a lack of accounting for two 
large heifers. 

Specifically, complainants alleged they were paid for one cow, 
weight 765 pounds, which brought 12¢ per pound, whereas, they 
should have received proceeds from a heifer weighing approximate- 
ly 900 pounds worth 16¢ per pound. Complainants also alleged 
they received payment for two steers, combined weight 770 
pounds, which brought 15¢ per pound; that one of these animals 
was apparently their 450 pound steer calf, which sold for the 
“right amount,” (15¢ per pound), whereas, the remaining steer 
accounted for, weight computed by Complainants at 320 pounds, 
should have been a heifer weighing approximately 865 pounds, 
worth 16¢ per pound. Complainant W. R. Willhite testified that 
this 865 pound animal was actually a heiferette, but could have 
been described as a heifer, or cow. 

Complainants’ bill of lading shows the consignment of two 
branded heifers. None of the accounts of sale transmitted to 
complainants by respondent Daniels describe any of the animals 
as being branded, nor do any of the three account sheets describe 
heifers as the animals sold. 


Complainants stated they received a letter dated October 1, 
1957 from respondent Daniels concerning one of their heifers. 
The letter is attached to the complaint as Exhibit #V, and is 
quoted in part as follows, “Regarding your letter of complaint, 
the records would indicate that the heifer you talk about went to 
Lindell Willhite, weighing 880 pounds, at $11.00 per cwt. Whereas, 
Lindell Willhite was supposed to have one of the two little steers 
that averaged 60214 pounds at 13.00. In other words, you got 
paid for one of these little steers, instead of the heifer you talked 
about, that went to Lindell Willhite. .. .” 

A preponderance of the evidence, the unchallenged testimony of 
complainants and the exhibits to the complaint, leads to the 
conclusion that complainants did not receive an accounting for 
two heifers consigned and delivered to respondent Daniels for 
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sale on a commission basis. Respondent Daniels has failed to 
render reasonable service in connection with these two animals. 
In such circumstances, complainants are entitled to an award of 
damages. 

At the oral hearing, complainants relied on the computations 
contained in their complaint as being the measure of their dam- 
ages. Complainant W. R. Willhite stated that the complaint con- 
tained his estimate of the weight and value of the animals mak- 
ing up his consignment, based upon his personal observation of 
the animals at that time. W. R. Willhite further testified to the 
effect that a year had passed since the animals were shipped, 
which was too long a period to remember the exact differences 
between the worth of complainants’ animals and the proceeds 
actually received from Respondent Daniels. 

Complainants have placed a value of $280.40 on their two heifers 
on the basis of estimated weight and market value of comparable 
animals. Respondent did not dispute this figure, or offer any 
evidence regarding damages. It is therefore concluded that 
$280,40 represents the market value of the two heifers. 


Complainants received $91.80, representing the gross proceeds 
from the sale of one cow, weight 765 pounds. They also received 
$115.50, representing the gross proceeds from the sale of two 
steers, total weight 770 pounds. Complainants alleged that one 
of these steers was their 450 pound steer calf which sold for the 
right amount (15¢ per pound), whereas, the remaining steer, 
weight 320 pounds, was not their animal. Complainants con- 
tended that the 320 pound steer should have been their large 
heifer, weighing 865 pounds. 

Contrary to complainants’ allegations, it is not possible from 
the evidence of record to ascertain the individual weights of the 
two steers weighing a total of 770 pounds. Consequently, no 
basis exists for arbitrarily alloting a weight of 450 pounds to one 
steer, and 320 pounds to the other. On the other hand, complain- 
ants’ damages can be accurately computed by offsetting the gross 
amount received for the cow and two steers, against the gross 
amount which complainants should have received for two large 
heifers worth 16¢ per pound, and a 450 pound steer calf worth 
15¢ per pound. By this calculation, Daniels is credited with his 
yardage expenses and related costs actually incurred by him in 
marketing the cattle. 

Complainants’ two large heifers were valued at $280.40 and 
the 450 pound steer calf at $66.75, for a total gross amount of 
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$347.15. Complainants received the gross amounts of $91.80 
for one cow, and $115.50 for two steers, for a total gross of 
$207.30. Therefore, the damages are computed to be $139.85, 
the difference in the total gross due and the total gross received. 


ORDER 


The complaint is dismissed as to respondent St. Louis National 
Stockyards Company. 

Respondent Harry C. Daniels shall pay to complainants within 
30 days from the date hereof, $139.85 as reparation, with in- 
terest thereon at the rate of 5% per annum from October 1, 1957 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 5828) 


NEW JERSEY CooP COMPANY, INC., et al. P&S Docket Nos. 553, 
554 and 555. Decided March 19, 1959. 


Modification of Rates and Charges 


Respondents are authorized to file a new tariff which permits them to in- 
crease the rental charge for coops. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on June 11, 1958 (17 
A.D. 531), authorizing them to assess a charge of 97 cents per 
coop for the rental of coops to the live poultry industry to and 
including June 16, 1960, unless modified or extended by further 
order prior to the latter date. 

On January 27, 1959, a petition was filed on behalf of the 
respondents requesting that the current rate order be modified 
to permit them to increase the rental charge for coops from 97 
cents to $1.02 per coop and requesting that the proposed rate 
increase remain in effect until such time as it is deemed necessary 
to change the same. Notice of the petition and its contents was 
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published in the Federal Register on February 18, 1959 (24 F.R. 
1261), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
filed on January 27, 1959, be granted; that the order to be issued 
remain in effect for two years after its date of signature unless 
modified or extended by further order; and that the order issued 
require the respondents to continue filing the semi-annual reports 
as of June 30 and December 31 showing their income and expenses 
and the number of coops rented. 

Since the parties are agreed, the respondents are authorized 
to file a new tariff and put into effect a charge of $1.02 per coop. 
Respondents shall continue filing the semi-annual reports as of 
June 30 and December 31 of each year, showing their income and 
expenses and the number of coops rented. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of live poultry. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect for two years thereafter, un- 
less modified or extended by further order. 


Copies hereof shall be served upon the parties. 


(No. 5829) 


HYGRADE FooD PRODUCTS CORPORATION v. HARRY LEE SPARKS AND 
REX WANDA SPARKS, d/b/a H. L. SPARKS AND COMPANY, H. L. 
SPARKS & COMPANY OF BUSHNESS, AND H. L. SPARKS & COM- 
PANY OF PEORIA. P&S Docket No. 2330. Decided March 26, 
1959. 


Inadequacy of Complaint—Dismissal 


Since the moving paper does not clearly set forth the facts complained of, 
it is concluded that respondents’ motion to dismiss should be granted 
and the complaint is dismissed. 
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Complainant pro se. Mr. Ben Ivan Melnicoff, of Washington, D. C., for 
respondents. Mr. Robert R. Kimmel, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING RESPONDENTS’ MOTION TO DISMISS 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). On January 
10, 1958, Hygrade Food Products Corporation, complainant, filed 
a written notice with the District Supervisor, Packers and Stock- 
yards Branch, Livestock Division, Agricultural Marketing Service 
of this Department, Indianapolis, Indiana, setting forth its in- 
tention to file a claim for reparation in excess of $100,000. On 
January 31, 1958, complainant filed a formal complaint with the 
district supervisor seeking reparation from respondents in the 
amount of $136,342.30, for damages resulting from the alleged 
sale of hogs to complainant at false and incorrect weights during 
the period January 3, 1952, through October 15, 1957. Following 
service upon the respondents of a copy of the formal complaint, 
respondents filed a timely answer on March 24, 1958, denying 
each and every allegation of the complaint, setting forth various 
affirmative defenses, and moving that the complaint be dismissed. 
Respondents, in their answer, requested an oral hearing. On 
March 31, 1958, complainant was served with a copy of respond- 
ents’ answer and, pursuant to section 202.48(a) of the rules of 
practice governing proceedings under the Packers and Stockyards 
Act, was afforded a period of 10 days in which to request an oral 
hearing. Complainant has not responded to respondents’ motion 
to dismiss and has not requested an oral hearing. 

Robert R. Kimmel, Office of the General Counsel, was designated 
presiding officer in this proceeding, and, on December 15, 1958, 
notified complainant by registered mail that he was of the opinion 
that respondents’ motion to dismiss should be granted on the 
ground that complainant failed to file a written claim within the 
90-day period provided in the act and the rules of practice. Com- 
plainant was afforded a period of 20 days in which to submit a 
written response to respondents’ motion, setting forth such facts 
or arguments as may have a bearing on this matter, but has 
failed to respond. 

In order to confer jurisdiction upon the Secretary of Agriculture 
to consider a claim for reparation the complainant must file, 
pursuant to section 309(a) of the act and section 202.3(a) (1) 
of the rules of practice, a written petition, within 90 days after 
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the cause of action accrues, which briefly states the facts and 
which may be served upon the respondent. 

The notice filed by the complainant on January 10, 1958, stated 
that its alleged cause of action was brought to its attention as 
a result of a disciplinary proceeding initiated by this Department. 
In a letter accompanying the formal complaint of January 31, 
1958, complainant stated that the moving paper in such dis- 
ciplinary proceeding was issued on Oetober 10, 1957, and was 
given public notice on October 16, 1957, and, therefore, its notice 
of January 10, 1958, was filed within the 90-day period provided 
in the act and the rules of practice. Presumably, complainant 
cites October 16, 1957, as the day on which it knew or should have 
known that a cause of action had accrued and from which the 
90-day statutory period would begin to run. Regardless of 
whether complainant’s cause of action accrued prior to October 
16, 1957, or whether such cause of action accrued when knowledge 
thereof was obtained, the formal complaint of January 31, 1958, 
which was filed 107 days after October 16, 1957, was not filed 
within the 90-day statutory period. Therefore, in order to confer 
jurisdiction upon the Secretary of Agriculture to consider com- 
plainant’s claim, the notice of January 10, 1958, must constitute 
an informal complaint within the meaning of the rules of practice. 


The status of informal complaints in reparation proceedings 
was considered in In re A. T. Spence, et al. v. Southwest Commis- 
sion Company, et al., 14 A.D. 456, in which it was stated, “While 
it may be true that the tolling of the statute may be accomplished 
by the filing of an informal complaint, as recognized by the rules 
of practice, nevertheless, whether what is filed to toll the statute 
is called an ‘informal’ or ‘formal’ complaint, it still must meet 
the requirements of section 309 of the act. It must be a com- 
plaint which can be served upon the defendant, and it must set 
forth enough facts so that it will apprise a defendant of what is 
complained about.” Therefore, whether such moving paper, as 
defined in section 202.2(h) of the rules of practice, is termed a 
petition, formal complaint, or informal complaint, it must contain 
at least those requisite elements set forth in section 202.3(2) of 
the rules of practice. 

Complainant’s notice of January 10, 1958, which was in letter 
form, states: 

With reference to Section 309(A) of the Packers and Stock- 


yards Act we are filing complaint and claim for reparation 
as a result of Packers and Stockyards Docket 2261 which 


— aT 


ee 
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placed us on notice that there was cause for complaint by our 
company. The claim is in process of preparation by our 
lawyers and will be delivered to your office in the next few 
days. 

Based on tentative figures which we are preparing, the 
claim for reparation, when finalized, will be in excess of 
$100,000.00 

Will you please acknowledge receipt on the attached copy 
of this letter which signifies your approval of our filing the 
details of this claim next week. 


Construing this notice liberally, in light of a motion to dis- 
miss, it must be concluded that such notice fails to constitute a 
“moving paper” by virtue of which a proceeding under the act is 
instituted. Accordingly, respondents’ motion is granted and the 
formal complaint is dismissed. 


(No. 5830) 


In re R. PATT BROKERAGE, INC. PACA Docket No. 7474. Decided 
March 2, 1959. 


Repeated and Flagrant Violations—Effective Date 
of Suspension Held in Abeyance—Consent Order 


Respondent consented to an order suspending its license for 60 days, but 
such suspension is held in abeyance and will not become effective unless 
it is found that respondent again violates the act within two years from 
the date of this order. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed January 20, 1959, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly violated 
section 2 of the act in that it charged brokerage fees for sales it 
negotiated to Allegheny Fruit Distribtuors, Inc., and failed in 
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its duty to notify the sellers that the buyer was wholly owned and 
directed by the officers of respondent corporation. Suspension 
of respondent’s license was recommended. 

A copy of the complaint was served upon respondent on January 
238, 1959. Respondent filed an answer on February 12, 1959, in 
which it waived oral hearing and agreed and consented to the 
issuance of an order providing for the suspension of respondent’s 
license for a period of 60 days, such suspension to be held in 
abeyance and not become effective unless the respondent again 
violated the act within two years from the issuance of the order. 
Respondent’s admission of the allegations of the complaint and 
its consent were conditioned upon the complainant’s agreeing 
to the issuance of such an order; otherwise, it denied the allega- 
tions and requested an oral hearing. On February 12, 1959, the 
complainant consented, in effect, to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, R. Patt Brokerage, Inc., is a corporation whose 
address is Room 233, Central Trust Building, Altoona, Penn- 
sylvania. The officers of respondent are Robert Patt, President, 


and Mary Jane Patt, Secretary. 

2. Pursuant to the licensing provisions of the act, license No. 
173371 was issued to respondent on October 24, 1957. This 
license was renewed in 1958 and is presently in effect. 

38. During the period from on or about March 15, 1958, through 
August 21, 1958, respondent, as a broker and acting for and on 
behalf of various shippers, negotiated sales in interstate com- 
merce of approximately 60 lots of various fruit and vegetables to 
Allegheny Fruit Distributors, Inc., a Pennsylvania corporation. 

4. The sole officers and stockholders of Allegheny Fruit Dis- 
tributors, Inc., are Robert Patt and Mary Jane Patt. These 
individuals are also the sole officers and stockholders of respondent 
corporation. 

5. In each of the above sales, respondent charged the shipper 
a broker’s fee but failed to perform its duty to said shipper in 
that it failed and neglected to inform and disclose to said shipper 
the common officership and stockownership of respondent and 
the buyer, Allegheny Fruit Distributors, Inc. 

6. Each of the aforesaid officers of respondent was respon- 
sible in whole or in part for the violations of the act set forth 
herein. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 
5, respondent wilfully, repeatedly and flagrantly violated section 
2 of the act (7 U.S.C. 499b). Respondent filed an answer in 
which it admitted the allegations of the complaint and consented 
to a suspension of its license under the conditions outlined in the 
Preliminary Statement. Complainant, after taking into con- 
sideration the fact that respondent made satisfactory arrange- 
ments for settlement with the shippers involved herein, has con- 
sented to and recommended the issuance of such an order. Ac- 
cordingly, pursuant to section 47.26(b) of the rules of practice, 
such an order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not be- 
come effective unless respondent shall be found, after opportunity 
for hearing, to have, within two years from the date of this order, 
again violated the act. 

This order shall become effective on the eleventh day after the 
date hereof. 


Copies of this order shall be served upon the parties. 


(No. 5831) 


C. J. GOODSELL v. RIVERSIDE FRUIT MARKET. PACA Docket No. 
7450. Decided March 4, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 26, 1958. A formal 
complaint was filed on September 30, 1958. Complainant seeks 
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an award of reparation in the amount of $3,199.20, $1,695.40 of 
which is alleged to be the total purchase price of six lots of pota- 
toes and onions shipped between September 24, 1957, and January 
9, 1958, and $1,503.80 is alleged to represent the reasonable market 
value of produce shipped to respondent on consignment consisting 
of one lot of potatoes on September 24, 1957 and two lots of 
potatoes and onions on February 5, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on October 25, 1958. A copy of the report of investiga- 
tion was served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, C. J. Goodsell, whose address 
is 15945 North East Street, Lansing, Michigan. 


2. Respondent is an individual, Woodford E. Wheeler, doing 
business as Riverside Fruit Market, whose address is 217 College 
Street, Bowling Green, Kentucky. At the time of the transac- 
tions involved herein, respondent was not licensed under the act 
but was subject to license. 


8. During September, October and December 1957, and 
January 1958, in the course of interstate commerce, complainant 
sold to respondent a total of six lots of potatoes and onions for a 
total purchase price of $1,695.40. On or about September 24, 1957, 
in the course of interstate commerce, complainant agreed to ship 
to respondent on consignment 318 50-pound bags of potatoes and 
on or about February 5, 1958, complainant agreed to consign to 
respondent 300 50-pound bags of potatoes and 80 50-pound bags 
of onions. 

4. Complainant shipped by truck potatoes and onions meeting 
the specifications of the foregoing contracts from loading points 
in the State of Michigan to respondent at Bowling Green, Ken- 
tucky. 
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5. The total purchase price of the six lots of potatoes and 
onions is $1,695.40. No part of this amount has been paid by 
respondent to complainant. Respondent sold the consigned prod- 
uce for complainant’s account but failed to render an account 
sales or pay over the net proceeds. The reasonable market value 
of the potatoes and onions consigned is $1,503.80. There is due 
and owing from respondent to complainant the total sum of 
$3,199.20. 

6. An informal complaint was filed on June 26, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay the total purchase price of the six 
lots of potatoes and onions and the failure to account for and 
remit the net proceeds realized for the consigned lots of potatoes 
and onions are in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $3,199.20, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3.199.20, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5832) 


ALPINE FROZEN Foops, INC. v. APPLE PROCESSORS. PACA Docket 
No. 7288. Decided March 9, 1959. 


Failure to Accept Delivery—Damages 


Respondent’s failure to accept and pay for the cherries which he purchased 
from complainant is a violation of the act, and respondent is ordered to 
pay to complainant the amount of damages suffered. 
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Mr. Earl S. Patterson, of Los Angeles, California, for complainant. Respondent 
pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.). 
In the formal complaint filed on February 21, 1958, complainant 
alleges that it sold to respondent 4,500 tins of frozen cherries; 
that respondent accepted and paid for 10 tins of cherries but 
failed and refused to accept and pay for the balance of the cher- 
ries; and that by reason of these facts, complainant sustained 
damages in the sum of $5,829.96, for which reparation is re- 
quested. 

A copy of the complaint and the Department’s report of in- 
vestigation were served upon respondent on April 21, 1958. On 
the same date, complainant was served with a copy of the report 
of investigation. 

Respondent filed an answer on May 8, 1958, in which it is al- 
leged that the contract was for cherries of a quality equal to 
those purchased from complainant the preceding year, 1956; 
that the cherries were to be packed under the Rich Crop label, 
a special pack of high quality; and that the cherries tendered 
neither had this label nor met this quality. Respondent requested 
an oral hearing. 

An oral hearing was held on July 15, 1958, at Los Angeles, 
California. Complainant was represented by counsel and two 
witnesses testified on its behalf. Edward J. Grom who does 
business as “Apple Processors” appeared pro se and testified in 
his own behalf. 


FINDINGS OF FACT 


1. Complainant, Alpine Frozen Foods, Inc., is a corporation 
whose address is 171 West South Temple Street, Salt Lake City, 
Utah. 

2. Respondent is an individual, Edward J. Grom, doing busi- 
ness as Apple Processors, whose address is 6001 South Gramercy 
Place, Los Angeles, California. He was not licensed under the 
act at the time of the transaction herein, but was subject to 
license. 

3. On or about July 3, 1957, contemplating shipment in in- 
terstate commerce, complainant contracted to sell to respondent 
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4,500 30-pound tins of Rich Crop brand red sour pitted cherries 
(135,00 pounds) at 15 cents per pound or for a total of $20,250, 
delivered Los Angeles, California. Complainant agreed to reduce 
this price to its lowest selling price during the packing season. 
Respondent was to be invoiced in six equal installments monthly, 
beginning August 1, 1957 and ending January 1, 1958. Storage 
was to be charged to respondent in the amount of 15 cents per 
hundredweight per month on the gross weight of all cherries 
held in storage in Utah after September 1, 1957. Respondent 
was to order cherries as needed. The contract was negotiated 
between the parties by a brokerage firm, Perrin C. Miller & Co., 
Los Angeles, California. 


4. On or about July 25, 1957, complainant shipped at respond- 
ent’s request 200 30-pound tins of frozen cherries from storage 
in Utah to Terminal Refrigeration Company at Los Angeles, 
California, for the account of respondent. These cherries were 
in tins which did not contain labels but were stamped with a 
rubber stamp with the notation “5+1, 30 Lbs. Net R.S.P. Cherries 
Packed by Pl. Grove Canning Co.” 


5. Commencing the latter part of July 1957 and continuing 
on for the balance of the year, the price of frozen cherries de- 
clined. Respondent had repeated conversations with Jack Shaw, 
an employee of the brokerage firm that negotiated the contract, 
as to the price respondent would have to pay for the cherries 
purchased from complainant. During this time, respondent con- 
tacted another broker who offered him similar cherries at 131% 
cents per pound. On or about August 10, 1957, respondent was 
informed that complainant was lowering its price to 14 cents 
per pound, which was confirmed by the broker by letter dated 
August 13, 1957. 

6. After having been advised that complainant’s price would 
be 14 cents per pound and that it would not be further lowered, 
respondent withdrew 10 tins of cherries from storage. After 
examination of these cherries, respondent complained to Jack 
Shaw that the cherries were not of the same quality as he had 
received the preceding year and that his customers would not 
accept them. On or about November 7, 1957, Jack Shaw withdrew 
10 additional tins of cherries and these were inspected by the 
respondent in Jack Shaw’s presence. Respondent complained 
that these 10 tins were in the same condition as the first 10 which 
he had withdrawn. 

7. On December 18, 1957, the United States Department of 
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Agriculture issued inspection certificate No. C 280765 covering 
4,146 tins of the cherries sold by complainant to respondent. This 
inspection was made at the Utah Ice and Storage Company, 
Provo, Utah. The inspection certificate states that 15 samples 
were drawn and that of these, 12 of the samples graded “U. S. 
Grade A or U. S. Fancy,” Score Range, 87 to 93 points. The 
other samples graded “U. S. Grade C or U. S. Standard, account 
color.” The lot as a whole graded “U. S. Grade C or U. S. 
Standard.” 

8. On January 28, 1958, the United States Department of 
Agriculture issued inspection certificate No. B 323345 covering 
the remaining 190 tins of frozen cherries shipped by complainant 
to respondent on July 25, 1957, and which were stored at the 
Terminal Refrigeration Company in Los Angeles. The inspection 
showed these cherries to be “U. S. GRADE A or U. 8S. FANCY, 
Score 93 to 95 points.” 


9. The Pleasant Grove Canning Co. which packed the cherries 
involved herein, packs frozen cherries only under the label “Rich 
Crop” and has never packed or sold frozen cherries under any 
other label. The tins of frozen cherries packed for respondent 
did not contain the Rich Crop label because complainant had 
exhausted its supply of labeled 30-pound tins. It would have 
supplied “Rich Crop” labels to the cans if respondent had re- 
quested that this be done. However, respondent would not have 
accepted the cherries from complainant even had they been labeled 
“Rich Crop.” 

10. On January 27, 1958, complainant advised respondent by 
jetter that unless some satisfactory settlement of the contract 
was made by February 15, 1958, the cherries would be sold at 
the going market price. Respondent refused to pay the monthly 
invoices or order shipment of the cherries. 

11. Respondent paid complainant 14 cents per pound for the 
10 cans of cherries taken from storage in Los Angeles. Com- 
plainant resold the remaining 4,490 tins of cherries during the 
month of February 1958, for the total amount of $14,780.25 
delivered Los Angeles, California. These cherries were sold at 
1034, and 11 cents per pound, which was the current market 
price at the time of sale. Complainant’s lowest selling price 
during the 1957 packing season was 14 cents per pound. The 
difference between the amount for which the cherries were resold 
and the price of 4,490 cans at 14 cents per pound is $4,077.75. 
Complainant was required to pay brokerage of $591.21 for the 
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resale of the cherries and the storage charges in Utah on the 
cherries from September 1, 1957, to date of sale were $1,161, 
making a total loss of $5,829.96 which complainant sustained as 
the result of its transaction with respondent. 

12. The formal complaint was filed on February 21, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue to be decided in this proceeding is whether 
the frozen cherries tendered by complainant to respondent were 
of the quality agreed upon in the contract. At the hearing, 
counsel for the complainant stated: “I might say, as I understand 
the records, so far as the answer is concerned, there was no 
question about the transaction except that the matter of quality 
and representation. Is that true, Mr. Grom?” Mr. Grom replied, 
“Correct.” 

Grom testified that when he negotiated the contract with Jack 
Shaw, the employee of the brokerage firm that handled complain- 
ant’s frozen cherries in the Los Angeles area, he (Grom) specified 
that the cherries must be “Rich Crop” label and of the same 
quality as were furnished him in 1956. Grom also testified that 
his assistant, Al Loughrin, was present during these negotiations. 
But Grom did not call Loughrin as a witness to corroborate his 
testimony although Loughrin was in the hearing room throughout 
the hearing. 

The memorandum of sale issued by the broker provides for 
the sale of ‘4500 30-pound Tins Rich Crop R.S.P. Cherries (51).” 
No grade or quality is specified therein. Respondent received a 
copy of this memorandum and made no objection thereto. A 
letter to the Department from the broker, which is included in 
the report of investigation, indicates that there may have been 
some discussion during the negotiations concerning the quality 
of the 1957 cherries as compared with the 1956 pack. Never- 
theless, it appears that the contract as consummated, did not 
include the requirement that the cherries were to be equal to 
the 1956 pack. 

But even if we were to assume that the contract did contain 
such further specification it would not effect the outcome in this 
proceeding. Respondent contends that the 1956 pack was of a 
very high quality. On the other hand complainant’s president, 
Herbert D. Landes, Jr., testified that the quality of the 1956 
pack and that of the 1957 pack were about the same, U. S. Grade 
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C or better. He also testified that this was the grade under which 
the Rich Crop brand is packed. The testimony of this witness is 
corroborated by a sales memorandum of Perrin C. Miller & Co. 
in the report of investigation. This memorandum of sale dated 
August 1, 1956, shows the sale by complainant to respondent of 
750 30-pound tins of Rich Crop R.S.P. cherries, U. S. Grade “C” 
or better. As will be seen hereinafter, the 4500 tins of cherries 
involved in the present proceeding were U. S. Grade C or better. 


There remains the question of whether “RICH CROP R.S.P. 
Cherries (5X<1)” were delivered to respondent. The evidence 
shows without contradiction that the only label under which 
complainant sold frozen cherries was the “RICH CROP” label 
and that the cans were not labeled merely because complainant 
had exhausted its supply of lithographed cans. Complainant’s 
president testified that it would have furnished Rich Crop labels 
for the tins of cherries purchased by respondent if it had been 
requested to do so. The evidence further indicates that respondent 
first raised the issue of the tins not being labeled in his answer 
to the formal complaint. However, at the hearing he testified 
that he would not have accepted the cherries even had they been 
labeled with the Rich Crop label. 


Respondent’s determination of the quality of the cherries de- 
livered under the contract was based upon his examination of 10 
tins from the 200 which were sent to him and placed in the Termi- 
nal Refrigeration Company warehouse in Los Angeles and the 
subsequent examination of an additional 10 tins later with Jack 
Shaw. Respondent stated that the cherries inspected were ‘“‘too 
ripe, without color, rotten, did not have a bright red color, did 
not have the sharp tartness.” On January 28, 1958, an inspec- 
tion of the remaining 190 tins in Los Angeles was made by the 
United States Department of Agriculture. This inspection 
showed that these cherries graded “U.S. Grade A or U.S. FANCY 
Score 93 to 95 points.” An inspection of the cherries complainant 
was storing for respondent in Utah was made on December 18, 
1957 and showed that a substantial part of these cherries graded 
U. S. Grade A or U. 8. Fancy. The lot as a whole graded U. S. 
Grade C, account of color. At the hearing, respondent was asked 
if he had any explanation as to why there should be such a dif- 
ference between the quality of the cherries described by him and 
that shown on the inspection certificate. Respondent could offer 
no explanation. It is concluded that the cherries involved herein 
met contract specifications. 
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Respondent’s failure to accept and pay for the cherries which 
he contracted to purchase from the complainant is in violation 
of section 2 of the act. The evidence shows that complainant 
resold the 4,490 tins of cherries promptly and properly and that 
it sustained a loss of $5,829.96. Complainant should be awarded 
reparation in the amount of $5,829.96, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,829.96 with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5833) 


TRAUTMANN Bros. Co., INC. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7512. Decided March 11, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed on December 29, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,072.50, which is alleged to be the adjusted purchase price of 
a carload of lettuce sold by complainant to respondent during 
October 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 12, 1959. A copy of the report of in- 
vestigation was served upon complainant on January 14, 1959. 

At the time of service of the formal complaint, respondent was 
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notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Trautmann Bros. Co., Inc., is a corporation 
whose address is Post Office Box 471, Hereford, Texas. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction complained of herein, respondent 
was licensed under the act. 

3. On or about October 21, 1958, in the course of interstate 
commerce, complainant sold to respondent 650 cartons of lettuce 
at the agreed price of $1.75 per carton, plus 15 cents per carton 
for vacuum cooling, or a total price of $1,235.00, f.o.b. Hereford, 
Texas. 

4. On October 22, 1958, complainant shipped lettuce meeting 
the specifications of the contract from Hereford, Texas, to re- 
spondent at Binghamton, New York, in car SFRD 3144. Re- 
spondent received and accepted the shipment, unloaded a por- 
tion thereof and complained to complainant, who then granted 
respondent an allowance of 25 cents per carton. 

5. The adjusted purchase price of the carload of lettuce is 
$1,072.50, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed on December 29, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the adjusted pur- 
chase price of the carload of lettuce is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,072.50, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,072.50, with interest there- 
on at the rate of 5 percent per annum from November 1, 1958, 
until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5834) 


SENTER BrROS., INC. v. HOWARD BEASLEY Co. PACA Docket No. 
7281. Decided March 11, 1959. 


Failure to Pay—Admission of Liability 


Respondent, who admits liability, is ordered to pay to complainant the 
amount requested. 

Mr. Irving Coopersmith, of New York, New York, for complainant. Respond- 
ent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed by complainant with 
the Department on September 5, 1957. The formal complaint was 
filed on February 17, 1958. Complainant seeks to recover $15,000, 
which sum complainant allegedly advanced to respondent to fi- 
nance the growing of a crop of cantaloups and honeydew melons 
in Texas, pursuant to a written agreement signed by the parties 
and dated January 11, 1957. 


A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
on April 9, 1958. A copy of the report of investigation was 
served upon complainant on March 15, 1958. Howard Beasley, 
on behalf of respondent, filed an answer to the complaint on May 
5, 1958, admitting that there was due and owing to complainant 
$15,000 but stating in effect that respondent was unable to pay 
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this sum due to crop failure, and offering to repay complainant 
by shipping carrots to complainant beginning in September 1958. 

Although the amount involved in this proceeding exceeds $500, 
neither party requested an oral hearing. The shortened method 
of procedure was therefore followed as provided in section 47.20 
of the rules of practice (7CFR 47.20). Pursuant to this pro- 
cedure, complainant requested that its verified complaint and 
exhibits attached thereto be accepted as its opening statement. 
Respondent filed an answering statement. Complainant did not 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a corporation, Senter Bros., Inc., whose 
address is 319 Washington Street, New York, New York. 


2. Respondent is a partnership composed of Howard Beasley 
and Frank Fernandez, doing business as Howard Beasley Co., 
whose address is Hereford, Texas. At the time of the transaction 
here involved, respondent was not licensed but was subject to 
license under the act. 


3. On January 11, 1957, complainant and respondent entered 


into a written agreement whereby respondent was to plant and 
grow acrop of cantaloups and honeydew melons in Laredo, Texas; 
respondent was to consign to complainant a minimum of 50 re- 
frigerated carloads of cantaloups and honeydew melons from the 
Laredo, Texas crop. Under the agreement, complainant was to 
advance to respondent $15,000, half of which was to be paid 
upon the signing of the agreement and the balance on or before 
March 1, 1957, such advance to be repaid by complainant deduct- 
ing $300 from the proceeds of each carload of cantaloups and 
honeydew melons consigned from the Laredo crop. It was further 
agreed that, in the event respondent should find itself unable to 
ship melons to complainant for reasons of crop failure, strikes, 
etc., then the $15,000 was to be repaid by respondent to complain- 
ant at the rate of $300 for each carload of produce consigned to 
complainant from 560 acres of onions, carrots, and lettuce to be 
planted by respondent in the Hereford, Texas, area in 1957. 
The contract also provided that complainant was to receive a 
commission of 10% of the gross sales on each consigned carload. 


4. Pursuant to this agreement and on January 11, 1957, com- 
plainant paid to respondent $7,500, and on January 17, 1957, 
complainant paid to respondent the additional sum of $7,500, 
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making a total of $15,000 paid by complainant to respondent 
under the contract. 

5. Respondent failed to make any shipment to complainant 
pursuant to the agreement, or to repay any part of the $15,000 
advance. 


6. An informal complaint was filed on September 5, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent in this proceeding admits the terms of the contract 
as alleged by complainant, and also admits receiving from com- 
plainant $15,000 paid in accordance with such terms. Further, 
respondent admits that it breached said contract by failing to 
ship to complainant any melons or—under the alternative provi- 
sion of the contract—any onions, carrots and/or lettuce. 


The only defense offered by respondent for its breach of con- 
tract in regard to the melons is a statement contained in Exhibit 
No. 4 of the Department’s report of investigation saying that 
“the melon deal was a flop” and the further statement contained 
in the answering statement that “the melon crop was a complete 
loss.” No clear explanation is given with respect to the disposi- 
tion of the carrot, onion and lettuce crops which were to be grown 
and consigned to complainant in the event of a crop loss on the 
melons. 


Respondent admittedly breached the contract by failing to make 
any shipments under the contract and by failing to return the 
$15,000 advanced, and has offered no adequate or satisfactory 
defense with respect to such breaches. Both breaches are in 
violation of section 2 of the act. Complainant makes no claim 
for damages, except with respect to the $15,000 advance. Ac- 
cordingly, reparation should be awarded to complainant in the 
sum of $15,000, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $15,000, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1958, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 5835) 


DENNIS McCoy AND SONS v. H. C. BALLTRIP Co. PACA Docket 
No. 7441. Decided March 17, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed on October 8, 1958. Com- 
plainant seeks an award of reparation in the amount of $911.75, 
which is alleged to be the total purchase price of 11 lots of fruits 
and vegetables sold by complainant to respondent during May 
and June 1958. 


A copy of the report of investigation, prepared by the Depart- 
ment, was served upon complainant on October 24, 1958. A 
copy of the formal complaint, and a copy of the report of investiga- 
tion, were served upon respondent on October 27, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Dennie W. McCoy, 
Sr., and Dennie W. McCoy, Jr., doing business as Dennie McCoy 
and Sons, whose address is Unit #30, Louisville Produce Terminal, 
Louisville, Kentucky. 


2. Respondent is a partnership composed of Herman C. Ball- 
trip and Ewell L. Balltrip, doing business as H. C. Balltrip Co., 
whose address is Post Office Box 1246, Lexington, Kentucky. At 


— 


a 


——_- 
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the time of the transactions involved herein, respondent was 
licensed under the act. 

38. During May and June 1958, in the course of interstate 
commerce, complainant sold to respondent 11 lots of fruits and 
vegetables for a total purchase price of $911.75. 

4. During May and June 1958, complainant delivered to re- 
spondent at Louisville, Kentucky, fruits and vegetables meeting 
contract specifications. 

5. The total purchase price of the 11 lots of fruits and vegeta- 
bles is $911.75. No part of this amount has been paid by re- 
spondent to complainant. 

6. The formal complaint was filed on October 8, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the 11 lots of fruits and vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $911.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $911.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5836) 


S & S PRODUCE COMPANY v. H. C. BALLTRIP Co. PACA Docket 
No. 7399. Decided March 17, 1959. 


Failure to Pay—Defense Inadequate 


Respondent accepted the produce and since it submitted no evidence showing 
a breach of contract on the part of complainant, respondent is ordered 
to pay to complainant the amount due. 
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Complainant pro se. Mr. Joseph K. Beasley, of Harlan, Kentucky, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 19, 1958, complainant seeks 
to recover the alleged adjusted purchase price of $772.83 for five 
lots of bananas sold to respondent during June 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on or about September 10, 1958. A copy of the report 
of investigation was served upon complainant on September 2, 
1958. Respondent filed an answer on September 22, 1958, gen- 
erally admitting the allegations of the complaint, but alleging 
that its indebtedness to complainant on account of these trans- 
actions was $747.83, rather than $772.83 as contended by com- 
plainant. On December 3, 1958, an order requiring payment of 
the undisputed amount of $747.83 within 30 days was issued by 
the Department against respondent. 

Neither party has requested an oral hearing. The issues are, 
therefore, decided under the shortened method of procedure, as 
set forth in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant requested that his veri- 
fied complaint and attached exhibits be considered his opening 
statement. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, James W. Sargent, doing 
business as S & S Produce Company, whose address is Units 
8—10 Produce Place, Louisville, Kentucky. 

2. Respondent is a partnership composed of Herman C. Ball- 
trip and Ewell L. Balltrip, doing business as H. C. Balltrip Co., 
whose address is Box 1246, Lexington, Kentucky. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 

3. During June 1958, in the course of interstate commerce, 
complainant sold to respondent five lots of bananas, for a total 
price of $836.99, f.o.b. Louisville, Kentucky. Complainant al- 
lowed respondent a credit of $64.16 against the total invoice 
price, thereby reducing such price to $772.83. 
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4. Respondent accepted the bananas without complaint and 
drew a check dated June 18, 1958, in complainant’s favor in the 
amount of $583.33 on the First National Bank & Trust Co., 
Lexington, Kentucky, in part payment of the obligation incurred 
in connection with these transactions. The check was dishonored 
upon presentation due to insufficient funds. 

5. On September 22, 1958, respondent filed an answer to the 
complaint, admitting liability to complainant in the amount of 
$747.83 on account of these transactions. Following this admis- 
sion by respondent, an order was issued in this proceeding, on 
December 3, 1958, against respondent requiring it to pay to 
complainant the sum of $747.83, with interest from July 1, 1958, 
as an undisputed amount. Respondent neither paid this sum to 
complainant nor took an appeal from the order. Accordingly, 
on January 8, 1959, the license of respondent was automatically 
suspended and respondent was advised of this fact by commercial 
day letter on the same day. 

6. Respondent has made no payment to complainant on ac- 
count of the transactions involved herein. 


7. The formal complaint was filed on August 19, 1958, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent does not deny having accepted from complainant 
the bananas involved in these transactions. Having done so, it 
is liable to complainant for the contract purchase price, less al- 
lowances, and less any damages respondent might have sustained 
by virtue of complainant’s breach of contract. Michael—Swanson 
—Brady of Moorehead, Inc. v. Backer’s Potato Chip Co., 17 A.D. 
651 (1958). 

The contract purchase price of the five shipments involved 
herein totals $836.99. Complainant granted to respondent an 
allowance of $64.16, reducing the purchase price to $772.83. Re- 
spondent does not allege any breach of contract by complainant 
nor state any reason why the amount claimed by complainant is 
not due and owing, although respondent alleges that it owes 
complainant only $747.83, rather than the sum of $772.83 requested 
by complainant as reparation. Inasmuch as an order for the 
undisputed amount of $747.83 has already been issued, the only 
amount now in dispute is the difference of $25. 

The burden of proof is upon respondent to prove, by a pre- 
ponderance of the evidence, that it does not owe to complainant 
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the $25 in question, as alleged in its answer. Respondent filed 
no answering statement, however, and there is no evidence what- 
ever in the report of investigation bearing on this point. Ac- 
cordingly, the record is entirely bare of evidence on behalf of 
respondent. It is concluded therefore, that respondent has failed 
to sustain its burden of proof, and that its failure to pay com- 
plainant the balance of the purchase price of $25 for the bananas 
is a violation of section 2 of the act. Accordingly, complainant 
should be awarded further reparation in the amount of $25, with 
interest, in addition to the award made in the order of December 


3, 1958. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $25, with interest thereon at 
the rate of 5 percent per annum from July 1, 1958, until paid. 

Copies of this order shall be served upon the parties. 


(No. 5837) 


TOMATOES, INC. v. JAMES WATSON. PACA Docket No. 7505. 
Decided March 17, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on November 20, 1958. Com- 
plainant seeks an award of reparation in the amount of $333.25, 
which is alleged to be the balance of the total purchase price of 
eight lots of tomatoes sold by complainant to respondent during 
May 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
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spondent on December 27, 1958. A copy of the report of in- 
vestigation was served upon complainant on December 23, 1958. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


procedure. 
FINDINGS OF FACT 


1. Complainant, Tomatoes, Inc., is a corporation whose ad- 
dress is 735 East 239th Street, New York, New York. 

2. Respondent is an individual, James Matthew Watson, trad- 
ing as James Watson, whose address is 307 East Railway Avenue, 
Paterson, New Jersey. At the time of the transactions complained 
of herein, respondent was licensed under the act. 

3. During May 1958, in the course of interstate commerce, 
complainant sold to respondent eight trucklots of cello tomatoes 
f.o.b. New York, New York. The dates of sales, the quantities 
involved, and the applicable prices are as follows: 


Date No. of Cartons Unit Price Total 
May 12, 1958 25 $2.00 $ 50.00 
27 2.00 54.00 

23 1.25 28.75 

May 14, 1958 50 1.25 62.50 
May 15, 1958 100 1.25 125.00 
May 16, 1958 50 1.25 62.50 
May 19, 1958 34 1.75 59.50 
May 20, 1958 40 1.65 66.00 
50 1.00 50.00 

May 21,1958 50 1.50 75.00 
May 21, 1958 40 1.50 60.00 
DOP siciicnemnaaen $693.25 


4. On the dates of sale complainant shipped eight lots of 
tomatoes meeting the specifications of the contracts by truck 
from loading point in the State of New York, to respondent at 
Paterson, New Jersey, where they were received and accepted 


by respondent. 
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5. The total purchase price of the eight lots of tomatoes is 


$693.25. Respondent has paid complainant $360.00, leaving a 
balance of $333.25 due and owing by respondent to complainant. 

6. The formal complaint was filed on November 20, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 





The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the full amount due 
in connection with the purchase of the eight lots of tomatoes is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $333.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $333.25, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5838) 


FLORIDA PLANTERS, INC. v. GAFFNEY FooD Propucts, INc. PACA 
Docket No. 7514. Decided March 19, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed with the Department on 
November 24, 1958. A formal complaint was filed on December 
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15, 1958. Complainant seeks an award of reparation in the 
amount of $776.25, which is alleged to be the unpaid purchase 
price of a truckload of potatoes purchased by respondent on or 
about May 28, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 19, 1959. On 
the same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation whose 
address is P. O. Drawer A, Hastings, Florida. 

2. Respondent, Gaffney Food Products, Inc., is a corporation 
whose address is 407 Schuyler Avenue, Kearny, New Jersey. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On or about May 28, 1958, in the course of interstate com- 
merce, complainant sold to respondent 272 100-lb. bags and 146 
50-lb. bags of U. S. No. 1, Size B potatoes, at $2.25 per cwt., 
delivered at Kearny, New Jersey, or a total invoice price of 
$776.25. 

4. Onor about June 3, 1958, complainant shipped from loading 
point in the State of Florida, in interstate commerce, to respond- 
ent at Kearny, New Jersey, potatoes meeting the specifications of 
the contract. Respondent accepted the potatoes on arrival. 

5. The total purchase price of the truckload of potatoes is 
$776.25. No part of this amount has been paid by respondent to 
complainant. 

6. The formal complaint was filed on December 15, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
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facts alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the shipment of potatoes is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$776.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $776.25, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 


The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5839) 


ADAMS MARKETING Co. v. CASE FRUIT COMPANY. PACA Docket 
No. 7519. Decided March 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 14, 1959. Complainant 
seeks an award of reparation in the amount of $606.48, which is 
alleged to be the total purchase price of a truckload of potatoes 
which were sold by complainant to respondent on or about Sep- 
tember 30, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 26, 1959. On the 
same date a copy of the formal complaint and a copy of the 
report of investigation were served on respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 


ADAMS MARKETING CO. v. CASE FRUIT CO. 275 
Cite as 18 A.D. 274 


20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Richard E. Adams 
and Emily C. Adams, doing business as Adams Marketing Co., 
whose address is Post Office Box 336, Hightstown, New Jersey. 

2. Respondent is an individual, Harry Cohen, doing business 
as Case Fruit Company, whose address is 2649 E. 40th Street, 
Cleveland, Ohio. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about September 30, 1958, in the course of interstate 
commerce, complainant sold to respondent 102 50-pound bags of 
U.S. No. 1, Baker size, New Jersey Katahdin potatoes at $1.9214 
per hundredweight and 598 50-pound bags of U. S. No. 1, Size 
A, New Jersey Katahdin potatoes at $1.70 per hundredweight, 
or for a total purchase price of $606.48, delivered Cleveland, Ohio. 

4. On or about September 30, 1958, complainant shipped from 
loading point in the State of New Jersey to respondent at Cleve- 
land, Ohio, a truckload of potatoes meeting the specifications of 
the contract. Upon arrival of the shipment at Cleveland, Ohio, 
respondent accepted the potatoes. 


5. The total purchase price of this truckload of potatoes is 
$606.48. No part of this amount has been paid by respondent to 
complainant. 

6. The formal complaint was filed on Janaury 14, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8)c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the truckload of potatoes is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $606.48, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $606.48, with in- 
terest thereon at the rate of 5 percent per annum from November 
1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5840) 


A. ARENA & COMPANY, LTD. v. PETER CONDAKES COMPANY. PACA 
Docket No. 7155. Decided March 23, 1959. 


Acceptance—Liability 


Since respondent received and sold the produce and no breach of contract 
on the part of complainant has been shown, respondent is liable for the 
purchase price. 

Moss, Lyon & Dunn, of Los Angeles, California, for complainant. Mr. D. 
Jerome Donovan, of Boston, Massachusetts, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on August 
8, 1957. The formal complaint was filed on October 17, 1957. Com- 
plainant seeks reparation in the amount of $1,334.40, which is 
alleged to be the purchase price, plus a cooling charge, of a truck- 
load of lettuce sold to respondent in April 1957. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
28, 1957. On the following day, a copy of the report of investiga- 
tion was served upon complainant’s attorneys. 

Respondent filed an answer and counterclaim on November 12, 
1957. In the counterclaim, respondent avers damages sustained 
in the amount of $622.10 resulting from complainant’s breach of 
contract in failing to ship the lettuce via a truck carrier whose 
contract of transportation would guarantee (1) delivery of the 
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lettuce to respondent at Boston, Massachusetts, within 120 hours 
of departure time from shipping point; (2) that a temperature 
between 34° and 39° would be maintained by the carrier at all 
times during transit; and (3) that the carrier telephone re- 
spondent daily at Boston by calling Hubbard 2-4640 collect with- 
out fail. 

An oral hearing was held at Boston, Massachusetts, on July 
25, 1958. Respondent was represented by counsel who called 
three witnesses to testify in behalf of respondent. Complainant 
was not represented at the hearing and no witnesses appeared to 
testify for complainant. The presiding officer received in evidence 
the deposition testimony of three complainant witnesses. Both 
sides filed briefs. 


FINDINGS OF FACT 


1. Complainant, A. Arena & Company, Ltd., is a corporation 
whose address is 606 South Hill Street, Los Angeles, California. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 

2. Respondent is a partnership composed of John P. Condakes, 
George P. Condakes, James P. Condakes, Leo P. Condakes and 
Pauline Condakes, doing business as Peter Condakes Company, 
whose address is 453 C Street, Boston, Massachusetts. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

38. On or about April 27, 1957, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 556 
cartons of Kandy brand drypack lettuce out of the Aguila, Arizona, 
district, at an agreed price of $2.25 per carton, plus a cooling 
charge of 15 cents per carton, or a total of $1,334.40, f.o.b. ship- 
ping point. The contract was conditioned upon complainant 
obtaining a truck carrier which would guarantee: (1) to furnish 
a good refrigerated truck; (2) to pick up the lettuce at shipping 
point on April 27, 1957; (3) to arrive in Boston for the market 
of Friday, May 3, 1957; and (4) to telephone respondent daily at 
Boston enroute. The contract between the parties was negotiated 
by complainant’s vice president, Vincent M. Arena, and Jesse H. 
Thomas, a buying broker acting for respondent. 

4. Onor about April 27, 1957, through Richfield Truck Broker- 
age of Phoenix, Arizona, complainant secured the services of 
Reynolds Refrigerated Truck Service to haul the lettuce to Boston. 
This carrier agreed to haul the lettuce on the guarantees specified. 
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5. On or about April 27, 1957, 556 cartons of lettuce were 
loaded by complainant on a truck of the Reynolds Refrigerated 
Truck Service at Tolleson, Arizona. The truck arrived in Boston 
on Saturday, May 4, 1957. ; 

6. On May 4, 5, and 6, 1957, the following wires were exchanged 
between complainant and Ed Schaeffer of Richfield Truck Broker- } 
age: 


MAY 4, 1957 COMPLAINANT TO SCHAEFFER 


“RE REYNOLDS TRUCK-TEX 7N 4522 DUE TO DELAY 
AND FAILURE TO CONTACT PETER CONDAKES COM- 
PANY, BOSTON AS DIRECTED AND AGREED, WE ARE i 
ADVISING PETER CONDAKES, BOSTON, NOT TO AC- 
CEPT SAID TRUCK AND TO LOOK TO YOU FOR ANY 
AND ALL LOSSES SUSTAINED. IF YOU SO DESIRE 
PETER CONDAKES TO HANDLE FOR YOUR ACCOUNT, 
PLEASE ADVISE BY RETURN WIRE.” 


MAY 4, 1957 SCHAEFFER TO COMPLAINANT 


“RETEL CONDAKES WAS CONTACTED BY REYNOLDS 
REFRIGERATED TRUCK LINE REPRESENTATIVE OF 
GLOUCESTER, MASS. YOUR WIRE SHOULD BE DI- 
RECTED REYNOLDS REFRIGERATED TRUCK LINES, 
BROWNSVILLE, TEXAS. WE HANDLED NO PAPERS 
AND TAKE NO RESPONSIBILITY.” 


MAY 4, 1957 COMPLAINANT TO SCHAEFFER 


“ED WE DON’T KNOW REYNOLDS AND DON’T WANT 
HIM. WE ORDERED TRUCK FROM YOU. EXPECT 
CONTINUE CONTACTING YOU OUR TRUCK REQUIRE- 
MENTS. IF YOU NOT REYNOLDS AGENT WHO IS 
AND WHERE DID TRUCK COME FROM?” 


MAY 5, 1957 SCHAEFFER TO COMPLAINANT 


“RETEL REYNOLDS AGENT LOS ANGELES LESLIE 
GORDON HE SENT YOU TRUCK. PHONE IN L. A. 
TUCKER 2413 MAIN OFFICE REYNOLDS BROWNS- 
VILLE, TEXAS. PHONE LINCOLN 2-2581 GLOUCES- 
TER, MASS. OFFICE BROWN MGR. PHONE 5729 
THIS WAS STRICTLY COURTESY TO HELP YOU GET 
A TRUCK AS YOU KNEW WE HAD NO TRUCK AVAIL- 
ABLE.” 
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MAY 6, 1957 COMPLAINANT TO SCHAEFFER 


“AT REQUEST PETER CONDAKES COMPANY BOSTON 
HE INSTRUCTED US INFORM YOU YOUR TRUCK 
ARRIVED SATURDAY DIDN’T MAKE DELIVERY UN- 
TIL LATE MONDAY MORNING SELLING LETTUCE 
FOR ACCOUNT WHOM MAY CONCERN.” 


7. On May 6 and 7, 1957, the following wires were exchanged 


between complainant and Reynolds Refrigerated Truck Service: 


MAY 6, 1957 COMPLAINANT TO REYNOLDS 


“WE SOLD AS SHIPPED PETER CONDAKES COMPANY 
BOSTON BOUGHT LOAD LETTUCE APRIL 27. LET- 
TUCE HAULED BY YOUR TRUCK WHICH ARRIVED 
BOSTON MAY FOURTH DIDN’T MAKE DELIVERY OF 
LETTUCE UNTIL LATE MAY SIXTH. PETER CON- 
DAKES COMPANY HAS REQUESTED WE ADVISE YOU 
HE SELLING LETTUCE FOR ACCOUNT WHOM MAY 
CONCERN EXPECTS FULL PROTECTION FOR LOSS 
DUE IMPROPER HANDLING THIS LOAD.” 


MAY 7, 1957 REYNOLDS TO COMPLAINANT 


“LOAD OF LETTUCE SHIPPED APRIL 27 WAS NOT 
IMPROPERLY HANDLED. DELAY DUE TO FLOOD 
WATERS.” 


MAY 7, 1957 COMPLAINANT TO REYNOLDS 


“SHIPMENT 27TH BOSTON WAS MISHANDLED. FIRST 
PLACE TRUCKS OUT THIS DISTRICT NEVER FOLLOW 
SOUTHERN ROUTING. PROPER ROUTING FROM 
PHOENIX THROUGH KANSAS NEBRASKA IOWA. FUR- 
THERMORE TRUCK ARRIVED BOSTON SATURDAY 
FAILED ADVISE CONSIGNEE AND DIDN’T MAKE 
DELIVERY UNTIL MONDAY. RECEIVER LOOKING 
TO YOU FOR FULL PROTECTION.” 


MAY 7,1957 REYNOLDS TO COMPLAINANT 


“REGARDS LOAD OF LETTUCE SHIPPED PETER CON- 
DAKES CO. BOSTON MASS. BE ADVISED TRUCK DE- 
LIVERED AS PER INSTRUCTIONS DUE FLOOD CON- 
DITIONS TRUCK DELAYED.” 
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8. On May 6 and 7, 1957, the truckload of lettuce was in- 
spected at Boston by the National Perishable Inspection Service, 
Inc. The first inspection disclosed 0 to 8, average 5 percent slimy 
decay in early stages of development, and 0 to 20, average 12 
percent damage by pink ribs. The top and bottom commodity 
temperatures were both found to be 55°. The second examination 
revealed the lettuce in the rear part of the trailer contained 0 to 
25, average 8 percent slimy decay in all stages of development 
and from 4 to 24, average 13 percent damage by pink ribs. The 
lettuce in the front portion of the trailer showed 0 to 8, average 
3 percent slimy decay, and 0 to 12, average 5 percent damage by 
pink ribs. Temperatures in the front portion of the trailer were 
found to be from 38° to 41° while those in the rear part of the 
trailer were found to be from 52° to 55°. 

9. On or about May 7, 1957, respondent resold the 556 cartons 
of lettuce at Boston for total proceeds of $1,617.50 as follows: 
354 cartons at $3.00 per carton and 202 cartons at $2.75 per 
carton. 

10. The formal complaint was filed on October 17, 1957, which 
was within 9 months after the cause of action accrued. The coun- 
terclaim was filed on November 12, 1957, which was within 9 
months after accrual of the cause of action alleged herein. 


CONCLUSIONS 


It is undisputed that on or about April 27, 1957, complainant 
contracted to sell to respondent a truckload of lettuce on an f.o.b. 
shipping point basis. The contract was negotiated by Vincent M. 
Arena, the vice president of complainant, and Jesse H. Thomas, 
a buying broker acting for respondent. 

Respondent contends that the contract provided for complainant 
to ship the lettuce by a truck carrier which would guarantee (1) 
to deliver the lettuce to respondent at Boston, Massachusetts, 
within 120 hours of departure time from loading point; (2) to 
keep the temperature of the lettuce at 34° to 39° at all times; and 
(3) to call respondent daily collect. As set forth in its answer, 
respondent contends that complainant breached this contract in 
the following respects: 

“That the complainant instead of making such a contract 
with the truck carrier negligently and in total disregard of its 
agreement with the respondent’s said broker entered into a 
contract of transportation with a truck carrier omitting all 


of said guarantees.” 


A. ARENA & CO. v. PETER CONDAKES CO. 281 
Cite as 18 A.D. 276 


At the oral hearing, Thomas was asked on direct examination 
whether he specified as a condition of sale that complainant ship 
the lettuce on April 27, 1957, by a truck carrier which would make 
the three guarantees hereinbefore set forth and Thomas answered 
in the affirmative. Arena testified that Thomas stated he could 
place an order for a truckload of lettuce for respondent if com- 
plainant could engage a truck carrier with a good refrigerated 
truck which would guarantee to pick up the lettuce on April 27, 
and arrive in Boston for the market of May 3, 1957. Arena 
testified further that no specific temperature enroute was men- 
tioned. Arena’s testimony is corroborated by William B. Pullins, 
a salesman of complainant who was present during the conversa- 
tion between Arena and Thomas, and by Edward P. Schaeffer, 
one of the partners in Richfield Truck Brokerage. Schaeffer also 
testified that in the trucking industry a good refrigerated truck 
means one which will maintain produce at a temperature of 35° 
to 40°. It is concluded that Thomas agreed to purchase the let- 
tuce if complainant could secure a truck carrier which would 
agree to ship the lettuce on the conditions set forth in Finding of 
Fact No. 3. 


The evidence establishes that Arena requested Schaeffer to 
obtain a truck which would transport the lettuce on the conditions 
laid down by Thomas. Schaeffer told Arena that he had no 
trucks available but he would attempt to find one. Schaeffer then 
talked to Leslie Gordon, the representative of Reynolds Refriger- 
ated Truck Lines of Los Angeles, California, and Gordon stated 
he would furnish a truck on the conditions specified. This fact 
was related to Arena who in turn told Thomas. The contract of 
sale was then entered into and the lettuce was shipped. 


As pointed out by respondent the uniform straight bill of lading 
issued by the carrier does not contain the specified guarantees 
or conditions. Apparently, respondent’s position is that com- 
plainant’s failure to have the guarantees put in writing would 
absolve the carrier from liability for the one day delay in transit. 
In this connection, Thomas testified that he would not have pur- 
chased the lettuce if he had known such conditions were not 
written on the bill of lading. However, it does not appear that 
Thomas asked Arena to have the conditions written on the bill of 
lading or that it is customary to do so. On the basis of the 
evidence it is concluded that complainant did everything it con- 
tracted to do and that no negligence on its part has been estab- 
lished. While it appears that the truck was one day late in ar- 
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riving at Boston, complainant is not responsible for any breach 
of the transportation agreement. 

Since respondent received and sold the lettuce and no breach 
of contract on the part of complainant has been shown, respond- 
ent is liable for the purchase price and its counterclaim should 
be dismissed. 

The failure of respondent to pay the purchase price of the 
lettuce to complainant is in violation of section 2 of the act and 
complainant should be awarded reparation in the amount of 
$1,334.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,334.40, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The counterclaim is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 5841) 


EARL COGBURN AND SONS v. BILL MARTINO. PACA Docket No. 
7526. Decided March 23, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 23, 1958. A formal 
complaint was filed on December 29, 1958. Complainant seeks 
an award of reparation in the amount of $1,986.30, which is al- 
leged to be the unpaid balance of the total purchase price for two 
truckloads of potatoes sold by complainant to respondent during 


April 1958. 


— 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 19, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on January 21, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Earl P. Cogburn, 
Lawrence E. Cogburn and Johan L. Johansen, Jr., doing business 
as Earl Cogburn and Sons, whose address is Gilcrest, Colorado. 

2. Respondent is an individual, Charles William Martino, do- 
ing business as Bill Martino, whose address is 300 Buena Vista, 
San Antonio, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 


8. During April, 1958, in the course of interstate commerce, 
complainant sold to respondent two truckloads of Russet Burbank 
potatoes, f.o.b. Gilcrest, Colorado. The dates of sales, the quan- 
tities and grades involved, and the applicable prices are as fol- 
lows: 


Date Bags Grade Unit Price Total 
April 21 200 U.S. No. 2 $3.25 $ 650.00 
150 U.S. No. 1 $4.25 637.50 
April 28 330 U.S. No. 1 $3.35 1,105.50 
Total $2,393.00 


4. On or about the dates of sale, complainant delivered to 
respondent at Gilcrest, Colorado, potatoes meeting the specifica- 
tions of the contract. Respondent transported the potatoes by 
truck to San Antonio, Texas. Respondent accepted the potatoes. 

5. The total purchase price of the two loads of potatoes is 
$2,393.00. Respondent has paid to complainant the sum of 
$406.70, leaving a balance of $1,986,30 due and owing by re- 
spondent to complainant. 
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6. The formal complaint was filed on December 29, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price for the shipments of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,986.30 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,986.30, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5842) 


A. DUDA & SONS COOPERATIVE ASSOCIATION v. LALLY, BERTHELSON 
& WELSH, INC. PACA Docket No. 7167. Decided March 23, 
1959. 


Broker—Agent—Guarantee of Payment 


When complainant refused to ship four truckloads of produce to a buyer 
because of the buyer’s poor credit rating, an officer of the respondent 
broker guaranteed payment to complainant for the produce shipped 
to the buyer. Respondent is responsible for the acts of its agent and 
is liable to complainant for the purchase price of the four truckloads of 
produce. 


Mr. Charles M. Lanier, of New Orleans, Louisiana, for complainant. Re- 
spondent pro se. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on August 26, 1957. Complain- 
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ant seeks an award of reparation in the amount of $3,804.90, 
which is alleged to be the purchase price of four truckloads of 
produce sold to respondent in April and May 1957. 

A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on October 18, 1957. 
A copy of the report of investigation was served upon complain- 
ant on October 21, 1957. 

Respondent filed an answer on November 18, 1957, in which it 
denied liability and alleged that the produce in question was 
sold by the complainant to the Bisesi Fruit Company and that 
respondent was involved in the transactions as a broker only. 

An oral hearing was held in New Orleans, Louisiana, on March 
12, 1958. Complainant was represented by counsel and sub- 
mitted its case through the depositions of John Brumley, a sales- 
man employed by complainant. Respondent was represented by 
William J. Welsh, its secretary and treasurer. Both Welsh and 
Fred Berthelson, respondent’s vice president, testified on behalf 
of respondent. Both parties filed briefs in support of their con- 
tentions. 


FINDINGS OF FACT 


1. Complainant, A. Duda & Sons Cooperative Association, is 
an unincorporated association whose address is Oviedo, Florida. 

2. Respondent, Lally, Berthelson & Welsh, Inc., is a corporation 
whose address is 85 French Market Place, New Orleans, Louisiana. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. On or about the dates indicated, in the course of interstate 
commerce, complainant sold to Bisesi Fruit Company of New 
Orleans, Louisiana, the following lots of fruit and vegetables at 
prices, f.o.b. Belle Glade, Florida: 


April 3, 1957 1 truckload Florida vegetables $ 895.50 


April 17, 1957 1 truckload Florida corn 841.90 
May 6, 1957 1 truckload Florida corn 992.00 
May 10, 1957 1 truckload Florida corn 1,075.50 


4. The four truckloads of produce were picked up by a Bisesi 
Fruit Company truck and transported from Florida to Bisesi’s 
place of business in New Orleans, Louisiana. No complaint was 
ever made concerning the produce. 

5. The above sales by complainant to Bisesi were negotiated 
by respondent who acted as a broker. During the course of the 
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negotiations, respondent agreed to pay complainant the purchase 
price of the produce if Bisesi did not. 

6. Bisesi Fruit Company has failed to pay the purchase prices 
of the four truckloads of produce. Respondent, although re- 
quested to do so, has failed and refused to pay. The total purchase 
price of the four truckloads of produce amounts to $3,804.90. 
This sum is due and owing complainant from respondent. 

7. The formal complaint was filed on August 26, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Initially, it was complainant’s contention that the produce in 
question was sold to respondent. However, after the evidence was 
presented at the hearing, complainant revised its contentions and 
alleged that respondent at least agreed to be responsible for the 
purchase prices of the produce. 


From the testimony and evidence of record it appears that on 
or about April 3, 1957, William J. Welsh, representing respond- 
ent, telephoned John Brumley, one of complainant’s salesmen, 
relative to buying a quantity of produce for Bisesi Fruit Company 
of New Orleans, Louisiana. In a later telephone conversation the 
same day, Brumley advised Welsh that he would not confirm an 
order to Bisesi because of the latter’s poor credit rating. Welsh, 
nevertheless, urged or recommended that the sale be made to 
Bisesi stating that although Bisesi might be slow in paying his 
accounts, the accounts were eventually paid. Brumley still re- 
fused to confirm the sale, contending it was against complainant’s 
policy to extend credit unless the buyer had a Produce Reporter 
“Blue Book” rating of $10,000 xxx. However, credit would be 
extended to a buyer having a lesser rating if complainant had 
had prior favorable trading experience, or good credit reports 
from other shippers. Complainant had had no such prior deal- 
ings with Bisesi. Brumley testified that Welsh then requested 
complainant to bill respondent for the order rather than Bisesi. 
Brumley was agreeable to this since there had been prior favor- 
able business experience between complainant and respondent 
and under this arrangement respondent would be responsible for, 
that is, guarantee, payment of the purchase price of the produce. 
Brumley states that he advised Welsh of respondent’s liability 
for the purchase price under this arrangement and that Welsh 
agreed to it. 

Subsequently, complainant shipped, on April 4, 1957, the first 
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shipment involved here. A second shipment was made on April 
18, 1957; however, complainant refused to ship a third order 
until it received payment at least for the first shipment and so 
advised respondent. A check issued by Bisesi in payment of the 
first load was then transmitted to complainant, and the third 
load was shipped on May 6, 1957. This check was subsequently 
dishonored by the bank, but not before a fourth shipment was 
made on May 10, 1957. All the shipments were made pursuant 
to the agreement set forth above. In the first, third and fourth 
shipment, the bills of lading were made out to Bisesi. However, 
the bill of lading for the second shipment was made out to re- 
spondent. Invoices rendered by complainant covering the first, 
third and fourth shipments indicated that the produce was sold 
to respondent, but shipped to Bisesi. The invoice for the second 
load indicated the produce was sold and shipped to respondent. 

At the oral hearing there was introduced in evidence a letter 
written by Welsh to the Department which reads, in part, as fol- 
lows: 


“As per Mr. Branch’s request we are listing the following 
accounts we sold to Bisesi Fruit Company on a guarantee 
basis.” 


There follows a list of accounts, among which was included the 
four transactions involved here. The concluding paragraph of 
the letter is as follows: 


“The above are to the best of my knowledge and belief the 
only accounts we sold Bisesi Fruit Company on a guarantee 
basis.” 


The facts and circumstances relating to the negotiations be- 
tween Brumley and Welsh are not materially disputed by re- 
spondent. However, respondent does deny that it agreed to be 
liable for the purchase prices of the produce. Welsh testified 
that he agreed to have respondent billed or invoiced for the pro- 
duce, but only for the purpose of expediting collection from Bisesi. 
Welsh denied that he agreed to liability on the part of respondent 
for the purchase prices. 

After reviewing the evidence of record, it is our conclusion 
that the evidence indicates and supports an agreement between 
Brumley and Welsh whereby respondent agreed to be responsible 
for the payment of the purchase prices of the produce involved. 
The factors influencing this conclusion are the admitted discus- 
sion between Brumley and Welsh concerning Bisesi’s poor credit 
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rating, the form of invoicing used by complainant, and the state- 
ments regarding the guaranty in the letter by Welsh. We are 
not impressed by respondent’s contention that the reason it 
agreed to allow complainant to bill or invoice it was to expedite 
collection from Bisesi, since such expediting by a broker could 
have been accomplished just as effectively without the invoicing. 
On the other hand, the invoicing of the respondent broker, coupled 
with the admitted discussion of Bisesi’s poor credit, gives added 
credence to complainant’s contention that the respondent agreed 
to be responsible for payment. 


One of the defenses raised by respondent is that even if Welsh 
did guarantee payment, this agreement is not binding upon the 
respondent, a corporation, since it was not made with the knowl- 
edge or with the acquiesence of the corporation’s board of direc- 
tors. We feel that this defense is without merit. Respondent’s 
business is that of acting as a broker in the fruit and vegetable 
industry. This entails negotiating contracts and the terms there- 
in for and on behalf of its principals. In seeking business and 
sometimes in order to complete a transaction, brokers make 
guarantees such as involved here. These guarantees by brokers 
are not frequent, but they are not unusual in the business. In 
fact, Welsh testified that, prior to the Bisesi transactions in- 
volved here, respondent guaranteed a Bisesi account to another 
firm. 


The evidence of record is conclusive that Welsh, an officer of 
respondent, was active in negotiating contracts for and on behalf 
of respondent and as such, he appears to have all the powers of 
and authority of a broker, including the power to guarantee an 
account. Respondent contends that Welsh did not have the au- 
thority to enter into such a guarantee contract without first 
receiving the approval of respondent’s board of directors. How- 
ever, respondent has failed to prove that such approval was re- 
quired under its organizational structure. In Rappeport v. Patten, 
13 So. (2d) 497 (La. App.), one of the questions was whether the 
president of the corporation was authorized to bind the corporation 
as surety on a bond releasing property from seizure under a 
writ of attachment. The court held that there was no evidence 
to show that the act of the president was ultra vires since the 
corporation’s charter, bylaws, or minute book, which would have 
shown the power and authority of its officers, were not offered 
in evidence. The respondent herein has likewise failed to offer 
in evidence these documents. 


a 
. 
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Subsequent to the hearing in this matter, respondent did write 
a letter to the Department setting forth excerpts from its charter 
and bylaws. Since these excerpts were not submitted in ac- 
cordance with the rules of practice, they cannot be considered 
as evidence in this proceeding. However, even if they were in 
evidence the excerpts do not reveal any restrictions on the officers 
in negotiating respondent’s business. 

It should be pointed out that Welsh was an officer of respond- 
ent, being secretary and treasurer, and was active in conducting 
respondent’s business. Accordingly, even if Welsh’s authority 
was limited by the corporation, a third person, such as complain- 
ant, would not be bound or affected by such limitations if they 
were unknown to such third person, and if, as here, the officer had 
been held out as possessing authority to transact the respondent’s 
business. There is no evidence that such limitations, if, indeed, 
there were any, were known to complainant. It was held in 
Frichel Contracting Co. v. Little Creek Oil Co., 84 So. (2d) 874: 


“It is now well settled that when in the usual course of 
business of a corporation, an officer has been allowed to 
manage its affairs, his authority to represent the corporation 
may be implied from the manner in which he has been per- 
mitted by the directors to transact its business. 

“This is only the application of the principle that usual em- 
ployment is evidence of the powers of an agent and the prin- 
cipal is held responsible for the acts of his agent within the 
apparent authority conferred on the agent. 7 R.C.L. 523. 
See also, Fletcher on Corporations, § 2098; Corpus Juris, 
Vol. 14A, pp. 428, 424, § 2275; City Savings Bank & Trust 
Co. v. Shreveport Brick Co., 172 La. 471, 184 So. 397, ***.” 


Respondent argued further that such a guarantee is invalid 
because it was not in writing and also based on insufficient con- 
sideration. The fact that respondent wished to negotiate the 
sale and receive the brokerage commission therefor is sufficient 
consideration upon which to base a guarantee contract. When 
respondent argues that the contract must be in writing, we pre- 
sume that it is referring to the requirements set forth in the 
Louisiana Statute of Frauds. This Louisiana statute and its 
effect on the Perishable Agricultural Commodities Act were 
thoroughly discussed in the case of Patrick Fruit Corp. v. Bisesi 
Fruit Co. and/or Lally, Berthelson & Welsh, 17 A.D. 881, the 
order dismissing the First Petition for Reconsideration, 17 A.D. 
1028, and the order dismissing the Second Petition for Recon- 
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sideration, 17 A.D. 1235. It was our conclusion in the above 
orders that the Louisiana Statute of Frauds was procedural rather 
than substantive in nature, and, therefore, under the doctrine 
enunciated in Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 
2d 524, 9 A.D. 1272 (8rd Cir. 1950), said statute was not ap- 
plicable to reparation proceedings under the Perishable Agri- 
cultural Commodities Act. There being no facts or circumstances 
involved here which would alter these conclusions, no further 
consideration or discussion of this question is necessary. 

In view of the above, it is our conclusion that respondent’s 
failure to pay the purchase prices of the four loads of produce is 
in violation of section 2 of the act. Accordingly, reparation in 
the amount of $3,804.90, with interest, should be awarded com- 
plainant against respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,804.90, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5843) 


B. G. ANDERSON Co. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7533. Decided March 24, 1959. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 26, 1959. Complainant 
seeks an award of reparation in the amount of $303.37, which 
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is alleged to be the purchase price of a truckload of watermelons 
sold by complainant to respondent on or about July 12, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 2, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 4, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of B. G. Anderson, 
B. G. Anderson, Jr., and Ann A. Sherman, doing business as B. 
G. Anderson Co., whose address is North Bay Street, Eustis, 
Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

8. On or about July 12, 1958, in the course of interstate com- 
merce, complainant sold to respondent a truckload of watermelons 
for a purchase price of $303.37, f.o.b. Ulmers, South Carolina. 

4. On or about July 12, 1958, complainant shipped from UlI- 
mers, South Carolina, to respondent at Binghamton, New York, 
watermelons meeting the specifications of the contract. Respond- 
ent accepted the shipment of watermelons. 

5. The purchase price of the truckload of watermelons is 
$303.37. No part of this amount has been paid by respondent to 
complainant. 

The formal complaint was filed on January 26, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay to complainant the purchase price 
of the truckload of watermelons is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $303.37, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $303.37, with interest thereon 
at the rate of 5 percent per annum from August 1, 1958, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5844) 


BLANCHARD PRODUCE Co. v. HOBART STREET & SON. PACA 
Docket No. 7524. Decided March 25, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Winifred T. Wells, of Wallace, North Carolina, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 27, 1958. A formal 
complaint was filed on December 5, 1958. Complainant seeks an 
award of reparation in the amount of $1,399.15, which is alleged 
to be the total purchase price of four truckloads of cabbage sold 
by complainant to respondent during March 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on January 7, 1959. <A copy of the report of investiga- 
tion was served upon complainant on January 8, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Oscar C. Blan- 
chard, Sr. and Oscar C. Blanchard, Jr., doing business as 
Blanchard Produce Co., whose address is Post Office Box 287, 


Wallace, North Carolina. 


2. Respondent is a partnership composed of Hobart Street 
and Buster Street, doing business as Hobart Street & Son, whose 
address is Post Office Box 314, Erwin, Tennessee. At the time 
of the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 


38. During March 1958, in the course of interstate commerce, 
complainant sold to respondent four truckloads of green cabbage. 
The dates of the sales, the quantities involved and the applicable 
prices are as follows: 


Date No. of Bags Unit Price Total 
March 8 224 $1.35 $ 302.40 
March 10 296 1.15 340.40 
March 20 224 1.15 257.60 
March 25 285 1.75 498.75 

I iccicsiinsciea $1,399.15 


4. On or about the dates of sale complainant delivered to re- 
spondent at shipping point in the State of Florida cabbage meet- 
ing the specifications of the contracts. Respondent accepted the 
shipments of cabbage. 

5. The total purchase price of the four loads of cabbage is 
$1,399.15. Respondent has paid to complainant the sum of 
$500.00, leaving a balance of $899.15 due and owing by respond- 
ent to complainant. 

6. The formal complaint was filed on December 5, 1958, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the shipments of cabbage is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $899.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $899.15, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5845) 


CHASE & COMPANY v. CR PRODUCE COMPANY, INC. PACA Docket 
No. 7531. Decided March 25, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on January 19, 1959. Complain- 
ant seeks an award of reparation in the amount of $4,285.26, 
which is alleged to be the total purchase price, plus freight 
charges, of two truckloads of citrus fruit sold by complainant to 
respondent during November 1958. 

A copy of the report of investigation was served upon com- 
plainant on January 30, 1959. A copy of the formal complaint and 
a copy of the report of investigation prepared by the Department 
were served upon respondent on February 2, 1959. 


I 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Chase & Company, is a corporation whose 
address is Post Office Box 291, Sanford, Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

38. On or about November 14, 1958, in the course of interstate 
commerce, complainant sold to respondent 750 boxes of oranges 
for a total price of $1,555.88, f.o.b. Sanford, Florida, plus prepaid 
trucking charges of $412.50. 

4. On November 14, 1958, complainant shipped oranges meet- 
ing requirements of the contract by truck from Sanford, Florida, 
to respondent at Binghamton, New York. Respondent received 
and accepted the shipment. 

5. On or about November 18, 1958, in the course of interstate 
commerce, complainant sold to respondent 750 boxes of oranges, 
grapefruit, and tangerines for a total price of $1,904.38, f.o.b. 
Sanford, Florida, plus prepaid trucking charges of $412.50. 

6. On November 18, 1958, complainant shipped oranges, grape- 
fruit, and tangerines meeting requirements of the contract by 
truck from Sanford, Florida, to respondent at Binghamton, New 
York. Respondent received and accepted the shipment. 

7. The total purchase price of the two truckloads of citrus 
fruit, plus freight charges, is $4,285.26. No part of this amount 
has been paid by respondent to complainant. 

8. The formal complaint was filed on January 19, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
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the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8)c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the two truckloads of citrus 
fruit is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $4,285.26, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,285.26, with interest there- 
on at the rate of 5 percent per annum from December 1, 1958, 
until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5846) 


W. CHAS. HEITMULLER Co. v. CASH PRODUCE WHOLESALE. PACA 
Docket No. 7504. Decided March 25, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 19, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,392.15, 
which is alleged to be the balance of the total purchase price of 
two lots of fruits and vegetables sold by complainant to respond- 
ent during August 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 3, 1959. A copy of the report of investiga- 
tion was served upon complainant on January 5, 1959. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clarence W. 
Gonnerman, Joseph P. Collins, Wade B. Childress, and John G. 
Rives, doing business as W. Chas. Heitmuller Co., whose address 
is 1810 Fifth Street, N.E., Washington, D. C. 

2. Respondent is an individual, Benjamin 8S. Orrell, Jr., trad- 
ing as Cash Produce Wholesale, whose address is 616 North 
Cherry Street, Winston-Salem, North Carolina. At the time of 
the transactions complained of herein, respondent was licensed 
under the act. 

3. During August 1958, in the course of interstate commerce, 
complainant sold to respondent two lots of fruits and vegetables 
f.o.b. Washington, D. C. The dates of sale, the quantities in- 
volved and the applicable prices are as follows: 


No. of Unit 


Date Commodity Packages Price Total 
Aug. 26 Red Potatoes 25 $1.85 $ 46.25 
Russet Potatoes 200 1.65 330.00 

Lettuce 100 2.90 290.00 

Seedless Grapes 25 3.00 75.00 

Onions 200 1.60 320.00 

Aug. 28 Cucumbers 125 2.00 250.00 
Cucumbers 25 2.25 56.25 

Onions 75 1.75 131.25 

Potatoes 38 1.65 62.70 

Corn 25 1.25 31.25 

Celery 5 2.00 10.00 

Cantaloups 15 3.00 45.00 

WE vaciigienvaiuars $1,647.70 


4. On or about the dates of sale complainant loaded on re- 
spondent’s truck at Washington, D. C. two lots of fruits and 
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vegetables meeting contract specifications. Respondent accepted 
the commodities. 

5. The total purchase price of the two lots of fruits and vegeta- 
bles is $1,647.70. Respondent was credited by complainant in 
the amount of $255.55 on a prior transaction, leaving a net 
amount of $1,392.15 due and owing from respondent to com- 
plainant. No part of this sum has been paid by respondent to 
complainant. 

6. The formal complaint was filed on December 19, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the full amount due 
in connection with the purchase of the two lots of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,392.15, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,392.15, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5847) 


F. H. APPLEGATE & SONS v. H. C. BALLTRIP Co. PACA Docket 
No. 7448. Decided March 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1939, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 6, 1958. Complainant 
seeks an award of reparation in the amount of $1,000.60 which 
is alleged to be the total purchase price due in connection with 
the sale of 13 lots of fruits and vegetables by complainant to 
respondent during May and June, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 29, 1958. On the same date, a copy of 
the report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, F. H. Applegate, doing busi- 
ness as F. H. Applegate & Sons, whose address is Louisville 
Produce Terminal, Louisville, Kentucky. 


2. Respondent is a partnership composed of Herman C. Ball- 
trip and Ewell L. Balltrip, doing business as H. C. Balltrip Co., 
whose address is Post Office Box 1246, Lexington, Kentucky. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 

8. During May and June 1958, in the course of interstate com- 
merce, complainant sold to respondent 13 lots of fruits and 
vegetables for a total purchase price of $1,000.60. 

4. During May and June 1958, complainant delivered to re- 
spondent fruits and vegetables meeting contract specifications. 

5. The total purchase price of the 13 lots of fruits and vegeta- 
bles is $1,000.60. Respondent issued two checks to complainant, 
one in the amount of $232.50 and another check in the amount of 
$227.80, both of which were returned to complainant because of 
insufficient funds in respondent’s account. No part of the total 
purchase price has been paid by respondent to complainant. 
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6. The formal complaint was filed on October 6, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the 13 lots of fruits and vegetables is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $1,000.60, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000.60, with interest there- 
on at the rate of 5 percent per annum from July 1, 1958, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5848) 


S. H. BECKER Co. v. MORRIS OKUN, INC. PACA Docket No. 7102. 
Decided March 26, 1959. 


Consignment—Sale on Credit—Refund 
of Advance Payment 


Respondent consigned to complainant two carloads of produce to be sold for 
respondent’s account. Complainant sold the produce and before receiving 
the purchase price from the purchaser remitted the amount of the net 
proceeds to respondent. Later the purchaser became insolvent and com- 
plainant is requesting in this proceeding reimbursement of the amount 
paid to respondent. It is concluded that complainant used reasonable 
care and diligence in handling this consignment transaction and com- 
plainant is entitled to recover the amount advanced to respondent. 


Mr. Leroy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. David 
Siskind, of New York, New York, for respondent. Mr. James A. O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 8, 1957. The formal 
complaint was filed on July 22, 1957. It is alleged in the com- 
plaint that respondent consigned to complainant two carloads of 
cabbage to be sold for respondent’s account. It is alleged further 
that, after selling the cabbage, complainant remitted the pur- 
chase prices to respondent; that thereafter complainant was un- 
able to obtain payment from the buyer of the two carloads, 
whereupon complainant requested reimbursement from respond- 
ent; and that respondent has failed and refused to reimburse 
complainant. Complainant seeks reparation in the amount of 
$1,795. 

A copy of the Department’s report of investigation was served 
upon complainant’s authorized representative on July 29, 1957. 
On the same day, respondent was served with a copy of the formal 
complaint and a copy of the report of investigation. 

Respondent filed an answer on August 20, 1957, in which the 
consignment arrangement alleged by complainant is admitted. 
By way of defense, respondent avers that the two carloads in 
question were part of an eight car-lot consignment to complain- 
ant; that all cars were handled and sold by complainant upon 
the implied agreement that complainant would assume the credit 
risk in the sale of all such cars; and that complainant is not 
entitled to any refund from respondent. 

An oral hearing was held at New York, New York, on June 
25, 1958, at which both parties were represented by counsel. 
Respondent’s President, Morris Okun, was the only witness to 
appear and testify at the hearing. The deposition testimony of 
complainant, Siegfried Becker, was received in evidence. Both 
sides filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Siegfried H. Becker, doing 
business as S. H. Becker Co., whose address is 216 South Water 
Market, Chicago, Illinois. 

2. Respondent, Morris Okun, Inc., is a corporation whose 
address is 204 Franklin Street, New York, New York. At the 
time of the transaction involved herein, respondent was licensed 


under the act. 
3. On or about February 14, 1957, in the course of interstate 
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commerce, respondent consigned to complainant to be sold for 
respondent’s account two carloads of Green Barn brand cabbage, 
PFE 94886 and PFE 14412, each containing 500 wirebound 
crates. It was agreed that respondent would pay complainant 
$35 per car for selling. 

4. Complainant shipped the carloads from Jewett, California, 
on February 13, 1957, to Chicago, Illinois, where they arrived 
on February 19, 1957. That same day complainant sold the two 
carloads of cabbage to Tony Manzo & Company, Chicago, Illinois, 
and sent the following telegram to respondent: 


“CONFIRMING SOLD FOR ACCOUNT BOTH PFE 94886 
AND PFE 14412 CALIFORNIA 500 WB CRATES GREEN 
BARN BASIS 1.75 FOB PLUS 60.00 TOPICE YOU PRO- 
TECTING OUR BROKERAGE INSPECTED AND AC- 
CEPTED TRACK CHICAGO STOP JUST FOR YOUR IN- 
FORMATION CHAINS ONLY PAID 1.65 FOB SO WAS 
LUCKY TO CATCH SALE ON THESE TWO FOR THE 


STREET.” 


5. On February 19, 1957, complainant prepared a standard 
memorandum of sale covering the sale of the two carloads of 
cabbage by respondent and sent a copy to Tony Manzo & Company 
but not to respondent. The seller’s copy of the memorandum 
was retained by complainant in his file. 

6. On or about March 11, 1957, complainant mailed his ac- 
counting on the two carloads to respondent and enclosed his 
check for $1,795, after deducting a selling charge of $35 per car 
and the costs of private inspection. The envelope containing the 
accounting and check was addressed in error to respondent at 
Philadelphia. On March 14, 1957, complainant air mailed a 
duplicate check to respondent at New York City. Upon return 
of the envelope addressed to Philadelphia, complainant voided 
the original check and forwarded it together with the original 
account sales and inspection certificates, to respondent at New 
York City on March 15, 1957. 

7. On or about March 16, 1957, respondent was notified by 
complainant for the first time that the two carloads of cabbage 
had been sold to Tony Manzo & Company. On March 20, 1957, 
after being notified that Tony Manzo & Company was in financial 
difficulties, complainant wired respondent as follows: 


“REFERENCE PFE 14412 AND PFE 94886 TWO CARS 
WHICH WE SOLD FOR YOUR ACCOUNT TO TONY 


8. 


S. H. BECKER CO. v. MORRIS OKUN, INC. 303 
Cite as 18 A.D. 300 


MANZO COMPANY AND ON WHICH WE HAVE AL- 
READY REMITTED TO YOU THE TONY MANZO COM- 
PANY IS NOW REPORTED IN FINANCIAL DIFFICUL- 
TIES STOP SINCE WE ONLY ACTED AS BROKERS 
NATURALLY WILL EXPECT FULL REFUND ON THESE 
INVOICES IN THE EVENT WE ARE UNABLE TO EF- 
FECT PAYMENT FROM MANZO.” 


On March 22, 1957, complainant sent respondent a letter 


advising of a meeting to be held on April 1, 1957, of the creditors 
of Tony Manzo & Company, On March 29, 1957, the parties 
exchanged the following wires: 


© 


ing 


Complainant to Respondent 

“REFERENCE OUR LETTER MARCH 22 REGARDING 
MANZO CREDIT MEETING SET FOR TEN AM MONDAY 
APRIL FIRST WE HAVE RECEIVED NO ANSWER 
FROM YOU AND THEREFORE UNLESS HEAR SOME- 
THING FROM YOU TO THE CONTRARY WE WILL PRE- 
SUME THAT YOU HAVE MADE OTHER ARRANGE- 
MENT TO BE REPRESENTED TO PROTECT YOUR 
INTEREST.” 


Respondent to Complainant 

“WE DIDN’T GIVE MANZO CREDIT THEREFORE NOT 

CREDITOR DIDN’T EVEN KNOW YOU SOLD THEM.” 
On April 2 and 4, 1957, the parties exchanged letters stat- 

in part as follows: 

April 2—Complainant to Respondent 


“Inasmuch as we paid you in advance of our collecting the 
invoices as an accommodation, we are herewith enclosing 
invoices covering the amount forwarded you, and ask that 
you kindly mail us your checks immediately.” 


April 4—Respondent to Complainant 


“As far as we are concerned, it was for you to decide whom 
you sold these cars and the terms of sale, which you did and 
for which you accepted the responsibility.” 


10. There is due and owing to complainant from respondent 
the amount of $1,795. 

11. The formal complaint was filed on July 22, 1957, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


There is little dispute with respect to the facts in this proceed- 
ing. On February 14, 1957, Morris Okun, president of respond- 
ent, a wholesaler of fruit and vegetables, telephoned complainant, 
a carlot broker, relative to the selling for respondent’s account 
of two carloads of cabbage in transit from California to Chicago. 
Complainant agreed to dispose of the carloads and Okun diverted 
them to complainant at Chicago. No instructions were given by 
Okun to complainant with respect to the price or other terms of 
sale, the purchasers, or the invoicing. Nor was there any discus- 
sion of such matters. Complainant received and sold both car- 
loads on credit to Tony Manzo & Company and paid respondent 
the purchase prices, less complainant’s brokerage of $35 per car 
and inspection charges of $2.50 per car. 

The question presented here is whether complainant can re- 
cover the money paid to respondent where the purchaser became 
insolvent before paying complainant. Respondent has set forth 
in its brief three grounds for denying complainant the relief 
sought—reimbursement of the money paid to respondent. First, 
it is contended that complainant was a del credere agent and as 
such was responsible for the purchase prices whether or not he 
ever was paid by the purchaser. In this connection, respondent 
states that the payment by complainant before receipt of payment 
from the purchaser is an indication that payment to Okun was 
not conditioned upon collection from the purchaser. 

A factor or commission merchant is an agent who, in pursuance 
of his usual trade or business, and for a compensation commonly 
called factorage or commission, sells goods or merchandise con- 
signed or intrusted to his possession for that purpose by or for 
the owner. 35 C.J.S., Factors, § 1(1). <A del credere factor is 
ordinarily defined as one who, in consideration of a higher com- 
pensation, expressly engages to pay to his principal the price of 
goods sold by him for the principal if the purchaser fails to do 
so. See 35 C.J.S., Factors, § 1b(2) and Clark v. Otto B. Ashback 
& Sons, Inc., 241 Minn. 267, 64 NW 2d 517 (1954). In the trans- 
action involved herein, complainant was a factor but he did not 
expressly agree to guarantee payment. The evidence indicates 
that complainant paid respondent only because he had been 
assured by Tony Manzo & Company on March 7, 1957, that it 
would mail complainant a check for the two carloads of cabbage 
by March 15. 

Respondent next contends that complainant had no authority 
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to sell on credit in the absence of express authority to sell in that 
manner. Such contention is supported by the Restatement of the 
Law, Agency 2d (1958), § 65, which reads: 


“Unless otherwise agreed, authority to sell includes only 
authority to sell for money or the customary medium of 
payment, payable at the time of the transfer of title.” 


It has been held, however, that this rule is not applicable to 
factors. See 22 Am. Jur., Factors, § 15; 35 C.J.S., Factors, § 11b; 
1 Mechem, Agency, 2d Ed, § 2504. In 25 C.J., Factor, § 16, it is 
stated: 


“But the rule supported by the weight of authority is that 
in the absence of instructions or usage to the contrary, the 
factor has implied authority to sell upon a reasonable credit, 
or upon such credit as is usual and customary in the market 
where the goods are sold, provided he exercises due care in 
doing so. Authority to sell on credit may be implied from 
authority to sell to the best advantage.” 


Decisions supporting the view that a factor may sell on credit 
include M. M. Walker Co. v. Dubuque Fruit Produce Co., 113 
Iowa 428, 85 NW 614, 53 LRA 775, (1901) and Bentonville Ice 
& Cold Storage Co. v. Anderson, 186 Ark. 473, 53 SW 2d 993 
(1932). See also U.S. v. Copeland Milnes Wool Co., 242 F 2d 659 
(7th Cir. 1957). This latter rule appears to represent the 
majority view and, in our opinion, it is applicable here. As 
previously stated, respondent did not instruct complainant to sell 
for cash only. There is no evidence of a usage in the produce 
trade in Chicago for factors to sell for cash only. There remains 
the question whether complainant exercised due care in making 
credit sales of the two shipments here involved. 


Respondent contends that complainant failed to use reasonable 
care and diligence in selecting Tony Manzo & Company as a 
customer. With respect to the sale of the two carloads of cabbage, 
complainant testified that among the prospective buyers he tele- 
phoned was Tony Manzo & Company; that he sold the carloads 
to this firm at $1.75 per crate f.o.b., inspection and acceptance 
track, Chicago, plus $60 for top-ice, plus any retop-ice in transit, 
with complainant to invoice the customer and payment to be 
prompt; and that a standard memorandum of sale and invoice 
were sent to the buyer, and both cars were diverted to the buyer. 
According to complainant the usual and customary credit time 
in the Chicago produce market to firms located in Chicago is 
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three to ten days. Complainant testified that he had transacted 
business with Tony Manzo & Company since it started business 
in June 1956 and had always received payment, and further that 
he had transacted business with the individuals employed in the 
Tony Manzo & Company prior to its incorporation and their 
credit with him had always been satisfactory. Complainant also 
testified that at the time of the sale he checked the Produce 
Reporter’s current Blue Book and the rating given Tony Manzo 
& Company was not adverse. The rating was (60) and (136), 
the first number meaning “reported trade standing not yet suf- 
ficiently established to write a definite rating, usually new firm” 
and the second means “combination of parties formerly rated 
differently.” 


Respondent argues in effect that since the published credit in- 
formation on Tony Manzo & Company and the individuals con- 
nected therewith was incomplete, complainant had the duty to 
make reasonable inquiry with regard to the credit standing of 
such customer and if this had been done, complainant would have 
found that the customer had not remitted to dealers on a sub- 
stantial number of shipments. In the latter connection respond- 
ent refers to the Secretary’s order issued December 30, 1957, 
In re Tony Manzo & Company 16 A.D. 1302, wherein the license 
of this company was revoked because of its failure to pay in 
full for 73 shipments of produce purchased between January 16 
and March 13, 1957. 


Respondent does not specify to whom complainant should have 
directed his inquiry concerning the credit of Tony Manzo & Com- 
pany. Both complainant and Okun testified that it is not cus- 
tomary for brokers or commission merchants to ask prospective 
customers the number or amount of their unpaid accounts. Should 
complainant have asked other commission merchants and dealers 
in the produce trade in Chicago? We believe not. As stated by 
complainant in his brief, while a credit rating service such as 
the Blue Book might lag in reporting current information, the 
trade in the city would have prompt notice of any weakening in 
the payment procedures of a firm. In other words, bad news 
travels fast. Since complainant had encountered no difficulty in 
his prior dealings with Tony Manzo & Company over an ap- 
proximately eight month period and had heard no unfavorable 
reports in the trade concerning that company, we see no negligence 
in the failure of complainant to make further inquiry. Further- 
more, it is impossible to say that complainant would have found 
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out any adverse information even if inquiry had been made of 
several Chicago merchants and dealers. The record in the Tony 
Manzo & Company case, supra, shows that only 28 of the 73 
shipments involved therein were sold to this firm on or before 
February 19, 1957, and only 11 shipments were sold on or before 
February 14. Since the number of shipments on which pay- 
ments were due as of February 19, 1957, was small (probably 
less than 11) and since it is not known whether any of these 
shipments were sold through Chicago merchants or dealers, it 
could hardly be found that reasonable inquiry in Chicago would 
have developed any information showing that Tony Manzo & 
Company was a bad credit risk. 

On the basis of the entire record, it is concluded that complain- 
ant used reasonable care and diligence in handling the disposi- 
tion of the two carloads of cabbage for respondent’s account. It 
is further concluded that complainant is entitled to recover from 
respondent the money advanced to respondent. The failure of 
respondent to pay complainant this amount, $1,795, is in viola- 
tion of section 2 of the act. Reparation should be awarded com- 
plainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,795, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1957, until paid. 


Copies hereof shall be served upon the parties. 


(No. 5849) 


D. L. PIAZZA COMPANY v. STACY DISTRIBUTING Co. PACA Docket 
No. 7489. Decided March 26, 1959. 


Acceptance—Liability 


Respondent accepted the produce and since it failed to sustain the burden 
of proof with respect to the alleged breach of warranty by complainant, 
respondent is liable for the total purchase price. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 12, 1958, complainant 
seeks to recover the sum of $445.05 allegedly due as the unpaid 
balance of the purchase price of a truckload of carrots sold to 
respondent on February 20, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on November 3, 1958. A copy of the report of investigation 
was served upon complainant on the same date. Respondent 
filed an answer on November 24, 1958, in which it admitted buy- 
ing the carrots from complainant but alleges in substance that the 
quality of the shipment on arrival was inferior to that contem- 
plated under the contract. 

Since the amount claimed herein is less than $500, the issues 
were submitted under the shortened method of procedure provided 
for in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant requested that its complaint and 
attached exhibits be accepted as its opening statement, and re- 
spondent requested that its answer be considered its answering 


statement. 
FINDINGS OF FACT 


1. Complainant, D. L. Piazza Company, is a corporation whose 
address is 100 North 7th Street, Minneapolis, Minnesota. 

2. Respondent, Stacy Distributing Co., is a corporation whose 
address is 915 South 4th Street, Minneapolis, Minnesota. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

38. On February 20, 1958, in the course of interstate com- 
merce, complainant sold to respondent 92 MW bags of Texas 
cello carrots, 48’s, medium-large, at $3.85 per bag, and 270 MW 
bags of Texas cello carrots, 48’s, small-medium, at $3.60 per bag, 
plus 6¢ per bag for checking, or for a total purchase price of 
$1,347.92, delivered Minneapolis, Minnesota. 

4. The carrots had been shipped on February 19, 1958, by 
complainant from Pharr, Texas, to itself at Minneapolis, Min- 
nesota, by truck, and were rolling at the time of the sale. The 
shipment arrived in Minneapolis on February 24, 1958, and was 
accepted by respondent without complaint. 
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5. On February 27, 1958, respondent notified complainant 
that the quality of the carrots was not good and asked for some 
protection. On February 28, 1958, respondent obtained a Feder- 
al inspection of the carrots still on hand in its warehouse, with 


the following pertinent results: 
Market: Minneapolis, Minnesota 
Date: February 28, 1958 Time: 9 a.m. 
Where inspected: Applicant’s warehouse 
Products Inspected & Distinguishing Marks: 


Topped carrots in film bags printed, “Tex Boler Brand, 
one pound, Pak Carrots.” Bags in paper sacks printed 
“48 1-lb. Poly-Pak Carrots.” Applicant states lot con- 
tains approximately 250 sacks. 
Condition: Decay in most bags from 1 root to entire contents 
(8 to 100%), in some none, average approximately 
30% watery soft rot mostly affecting tips, some affecting 
entire roots. Remainder firm. 
6. Respondent has paid $902.87 to complainant on account of 
this transaction. 
7. The formal complaint was filed on September 12, 1958, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The only issue to be decided in this proceeding relates to the 
quality of certain of the carrots which form the subject matter of 
this controversy. Complainant, in brief, alleges that it sold 92 
bags of medium-large carrots and 270 bags of small-medium 
carrots to respondent for a total purchase price of $1,347.92, de- 
livered Minneapolis, Minnesota; that carrots meeting contract 
requirements were delivered to respondent; and that respondent 
accepted same on delivery but has paid complainant only $902.87, 
leaving a balance of the purchase price of $445.05 still due and 
owing. 

Respondent admits the terms of the contract and admits ac- 
cepting the shipment of carrots. Respondent alleges, however, 
that it discovered that the small-medium carrots were of un- 
satisfactory quality on February 27, 1958, some three days after 
it accepted them and subsequently deducted $445.05 from its 
remittance to compensate for the poor condition of these carrots. 











810 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 307 


As proof of the poor quality of the carrots respondent introduces 
in evidence a Federal certificate of inspection, which purports 
to cover 250 sacks of the carrots in question, which were still on 
hand and which were stored in respondent’s warehouse. The 
certificate indicates that decay was present in most of the carrots 
inspected, averaging some 30% Watery Soft Rot, mostly affect- 
ing tips but affecting entire roots to some extent. The certificate 
is dated February 28, 1958, however, which is four days after 
the carrots were accepted by respondent. Respondent explains 
this fact by stating that it was unaware of any decay in the 
carrots until February 27 and that it obtained federal inspection 
as soon as possible thereafter, which was on the following day. 
It is the position of respondent that even though the inspection 
was not made on the day of arrival in Minneapolis, i.e. February 
24, the carrots must have been of unmerchantable quality on 
that date in order to show the amount of decay which was present 
four days later. 


Having accepted the carrots, the burden is upon respondent to 
prove a breach by complainant of the implied warranty of mer- 
chantability, as well as the damages resulting therefrom. The 
only evidence of breach of warranty offered by respondent is 
the certificate of inspection mentioned earlier in these conclusions. 
Since this inspection was made four days after arrival of the 
carrots at destination, the results obtained are inconclusive as 
proof of the condition of the carrots on the date of arrival. It 
is therefore concluded that respondent has failed to sustain its 
burden of proof with respect to the alleged breach of warranty 
by complainant, and that respondent is accordingly liable to com- 
plainant for the remainder of the purchase price of this ship- 
ment in the amount of $445.05. Failure of respondent to pay 
this sum is a violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $445.05, with in- 
terest thereon at the rate of 5 percent per annum from March 1, 


1958, until paid. 


Copies of this order shall be served upon the parties. 








PRETTYMAN v. CR PRODUCE 311 
Cite as 18 A.D. 311 


(No. 5850) 


C. J. PRETTYMAN, JR. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7521. Decided March 26, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 

Mr. Charles M. Lankford, Jr., of Exmore, Virginia, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 29, 1958. Complainant 
seeks an award of reparation in the amount of $1,141.80, which 
is alleged to be the amount due in connection with the purchase 
of strawberries by complainant for the account of respondent 
on or about May 27, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 19, 1959. On 
the same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, C. J. Prettyman, Jr., whose 
address is Exmore, Virginia. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about May 27, 1958, in the course of interstate com- 
merce, complainant purchased for the account of respondent at 
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auction in Exmore, Virginia, 245 crates of strawberries at $4.14 
per crate, or a total price of $1,014.30 Complainant was to 
receive brokerage of $24.50 from respondent. The strawberries 
were to be shipped by complainant to respondent at Binghamton, 
New York. 

4. On or about May 27, 1958, complainant shipped the 245 
crates of strawberries by truck from Ermore, Virginia, to re- 
spondent at Binghamton, New York. Complainant paid the truck- 
ing charges of $103.00. 

5. The purchase price of the trucklot of strawberries, plus 
the charges for brokerage and freight is $1,141.80. No part 
of this amount has been paid by respondent to complainant. 

6. A formal complaint was filed on December 29, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 


practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total amount 
due in connection with the purchase of the strawberries is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,141.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,141.80, with interest there- 
on at the rate of 5 percent per annum from July 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5851) 


In re C. PALOMO & Sons. PACA Docket No. 7444. Decided March 
27, 1959. 


Repeated and Flagrant Violations—Revocation 
of License 


By failing to pay promptly and full for shipments of commodities purchased 
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or received on consignment in interstate commerce, respondent wilfully 
violated the act and his license is revoked. 


Mr, John C. Chernauskas, for complainant. Mr. Clarence H. Girard, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed December 9, 1958, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent wilfully, repeatedly and fla- 
grantly violated section 2 of the act (7 U.S.C. 499b) by failing 
or refusing to pay or remit promptly and in full the agreed pur- 
chase price or consignment proceeds for numerous shipments of 
perishable agricultural commodities purchased or received on 
consignment in interstate commerce. 

At the time of the service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Clarence H. Girard, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 47.30(c) of the rules of practice. On 
January 27, 1959, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
respondent’s license be revoked. No exceptions were filed to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, C. Palomo & Sons, is a partnership composed 
of Canuto Palomo, Domingo Palomo, Louis Palomo and Esteban 
Palomo, whose business address is Airline Market, Houston, 
Texas. 

2. Pursuant to the licensing provisions of the act, license No. 
168527 was issued to respondent December 26, 1956. This license 
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was renewed in 1957 and was in effect at the time of the filing of 
the complaint. 

3. During the approximate period October 25, 1955, through 
May 18, 1958, respondent purchased or received on consignment 
in interstate commerce and accepted without complaint 66 lots 
of perishable agricultural commodities from various shippers and 
in each instance failed to pay or remit promptly and in full the 
agreed purchase price or the consignment proceeds to the shipper, 


as follows: 
Amount of Total 


Unpaid Purchase 
No. of Price or Consign- 


Shipper Lots ment Proceeds 
* Simon Produce Co., 
Delray Beach, Florida 6 $5,009.13 
Mike Tashiro 
Brighton, Colorado 4 437.50 
Fujii Farm, 
Alamosa. Colorado 1 494.00 
Crisafulli-Singh Produce Co., 
Estancia, New Mexico 3 1,958.25 
Hartner Produce Co., 
Denver, Colorado 5 4,605.20 
Tashiro & Tashiro General Farms, 
Las Cruces, New Mexico 1 840.00 
J. Weingarten, Inc., 
Houston, Texas 1 225.00 
Produce Exchange Co., 
Tampa, Florida 2 2,218.85 
* Marshall Maloof Produce 
Los Angeles, California 3 9,097.22 
The Dawson Co., 
Los Angeles, California 1 1,204.00 
C. H. Reisner, 
Delano, California 2 2,077.55 
S & K Distributing Co., 
Delano, California 2 2,823.75 
* P. G. Sackenreuther, 
Houston, Texas 1 537.00 
William D. Baker, Jr., 
Houston, Texas 5 299.00 


* Acted as buying agent for respondent and paid shipper. 


eee ee 
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Amount of Total 
Unpaid Purchase 
No. of Price or Consign- 


Shipper Lots ment Proceeds 

H. I. Baernstein & Co., 

Houston, Texas 13 8,034.56 
San Jacinto Packing Co., 

San Jacinto, California 1 260.87 
Sunkist Growers, 

Houston, Texas 7 2,158.89 
Christman Brokerage Co., Inc., 

Houston, Texas 3 559.92 
C. J. Koenig & Son, 

Houston, Texas 4 1,663.05 
Southeastern Potato Pre-Pak Co., 

Houston, Texas 1 352.00 

CONCLUSIONS 


Respondent’s failures to pay or remit promptly and in full for 
shipments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce, as set forth in 
the Findings of Fact, constitute wilful, repeated and flagrant 
violations of section 2 of the act. Respondent’s license should 
be revoked pursuant to the provisions of section 8 of the act (7 
U.S.C. 499h). See e.g., In re Robert M. Keefe, T/A B-K Produce 
Company, 16 A.D. 1263 (1957), and cases cited therein. 


ORDER 


Effective on the fifteenth day after the service hereof upon 
respondent, any license held by respondent under the act is re- 
voked. 

The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5852) 


RALPH SAMSEL COMPANY v. CONN-SANFORD-SCALISE CO., INC. 
PACA Docket No. 7372. Decided March 30, 1959. 


Settlement Agreement 


It is concluded that the parties reached an agreement for settlement and the 
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proceeding is continued for the purpose of allowing respondent to pay 
to complainant the agreed amount. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 13, 1958, complainant seeks to 
recover the alleged balance of the purchase price of a truckload 
of lettuce sold and delivered to respondent in February 1957. A 
copy of the formal complaint and a copy of the report of investiga- 
tion made by the Department were served upon respondent on 
August 4, 1958. A copy of the report of investigation was served 
upon complainant on August 5, 1958. Respondent filed an an- 
swer to the formal complaint on August 27, 1958, admitting that 
it placed an order with complainant for approximately 700 cartons 
of lettuce at the market price on February 12, 1957, but con- 
tending that good delivery was not made under the contract and 
that the lettuce was not in suitable shipping condition at the time 
of shipment. 

Although the amount claimed is in excess of $500, neither party 
requested an oral hearing. The issues are, therefore, being deter- 
mined under the shortened method of procedure provided for in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Bruce Church 
and Ralph Chapman Samsel, doing business as Ralph Samsel 
Company, whose address is P. O. Box 447, Salinas, California. 

2. Respondent, Conn-Sanford-Scalise Co., Inc., is a corporation 
whose address is 1624 Bay Street, Los Angeles, California. At 
the time of this transaction, respondent was licensed under the 
act. 

3. On or about February 12, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload consisting of 702 cartons of First Edition brand let- 
tuce, at a price of $1.10 per carton, plus 15 cents per carton pre- 


os 
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cooling charges, or a total invoice price of $877.50, f.o.b. El 
Centro, California. The contract provided that the lettuce would 
be picked up at the C. & A. Enterprise Vacuum Cooling Com- 
pany plant at El] Centro, California, by a Southwest Truck Line 
truck on February 12, 1957. 

4. The contract was negotiated by Vic Crispo, of Crispo Bros. 
Inc., a broker who acted in the transaction as agent for both 
complainant and respondent. 

5. On February 13, 1957, complainant loaded on a Southwest 
Truck Line truck for shipment from E] Centro, California, to 
respondent’s purchaser at New Orleans, Louisiana, 702 cartons 
of Iceberg type lettuce, 2-doz. size, designated as First Edition 
brand. 

6. The lettuce arrived at destination on Saturday, February 
16, 1957, and a Federal inspection was requested. Inspection 
was made on Monday morning, February 18, 1957, and the fol- 
lowing condition was reported: ‘‘Mostly fresh, crisp and light 
green to green color. From 3 to 16 heads per carton, average 
approximately 35% damage by Tipburn, including 15% serious 
damage. In half of samples from 1 to 3 heads per carton, in 
remainder none, average 4% decay, Bacterial Soft Rot in various 
stages, mostly early affecting 1 to 3 head leaves.” 

7. Upon being informed of the condition of the lettuce, com- 
plainant instructed the broker to notify respondent to have his 
customer handle the lettuce to the best advantage. The lettuce 
was sold for net proceeds of $227.21. 

8. During the parties’ attempts to settle the controversy as to 
the condition of the lettuce on arrival, complainant agreed to 
accept in full settlement the net proceeds received from the resale 
of the lettuce, plus an additional $200. This offer was accepted 
by respondent, who forwarded its checks for the proceeds and 
the additional $200 to complainant. Complainant subsequently 
returned the uncashed checks to respondent. 

9. An informal complaint was filed on November 7, 1957, 
which was within 9 months after accrual of the cause of action 
herein alleged. 


CONCLUSIONS 


The parties are in dispute as to the time the truck arrived at 
the cooling plant for loading the lettuce in question, complainant 
contending that the truck did not arrive until 4:30 on the after- 
noon of February 13, 1957, and respondent stating that the truck 
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arrived February 12 as provided by the contract. Both parties 
contend that the delayed loading was responsible in a large 
measure for the condition of the lettuce upon arrival at destina- 
tion. Respondent further contends that the lettuce, being in- 
fected by Tipburn, was not in suitable shipping condition when 
loaded on the truck. Complainant alleges that the transportation 
service and conditions were not normal. It is unnecessary to 
resolve these disputes in view of the conclusions hereinafter 
reached. 

Although complainant is seeking to recover the full contract 
price of the lettuce in question, the weight of the evidence shows 
that complainant instructed the broker to notify respondent to 
have the latter’s purchaser dispose of the lettuce to the best ad- 
vantage for the account of whom it may concern, and that com- 
plainant would make some settlement or adjustment with re- 
spondent. The evidence indicates further that complainant told 
the broker during the parties’ attempts to settle the controversy 
that complainant would accept in full settlement an additional 
$200 above the next proceeds received on the resale of the let- 
tuce. Respondent tendered its checks to complainant for the net 
proceeds and an additional $200, but complainant failed to cash 
the checks and later returned them to respondent. Since com- 
plainant makes no denial that it agreed to accept $200 additional 
over and above the net proceeds of sale in settlement of the con- 
troversy, and in view of respondent’s actions in delivering its 
checks on that basis to complainant, we conclude that the parties 
reached an agreement for settlement as outlined above. 

In view of the settlement agreement, it is our view that com- 
plainant is entitled to recover from respondent $427.21, represent- 
ing the net proceeds of $227.21 plus the additional $200. Since 
respondent tendered the amount due to complainant, it cannot 
be said at this time that respondent has violated the act. Never- 
theless, $427.21 remains due complainant from respondent. This 
proceeding should be held open for a period of 30 days in order 
to give the parties an opportunity for settlement on the basis of 
$427.21. At the expiration of 30 days, or upon receipt of notice 
that some definite action has been taken, an appropriate order 
should be issued. 


ORDER 


This proceeding is hereby continued for the purpose of allow- 
ing respondent to pay complainant $427.21. 
Copies hereof shall be served upon the parties. 
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(No. 5853) 


S. Strock & Co., INC. v. HOWARD BEASLEY Co. PACA Docket 
No. 7349. Decided March 31, 1959. 


Advance—Failure to Deliver—Damages 


Respondent admitted the allegations of the complaint and is ordered to pay 
to complainant the $5,000 advanced to respondent at the time the contract 
was entered into and $2,500 damages for the 25 cars which respondent 
failed to ship. 


Mr. Meyer J. Gordon, of Needham, Massachusetts, for complainant. Respond- 
ent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on June 19, 1958, complainant seeks 
to recover the sum of $5,000 advanced to respondent in connec- 
tion with a contract between the parties covering a carrot deal 
which was entered into in March 1957, plus $2,500 as damages for 
respondent’s failure to ship 25 cars of carrots covered by the 
contract. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on August 11, 1958. Complainant was served with a 
copy of the report of investigation, but the return receipt card 
which was signed by complainant fails to show the date of service. 
Howard Beasley, on behalf of respondent, filed an answer to the 
complaint on August 1, 1958, admitting the allegations of the 
complaint in its entirety and offering to “repay” complainant by 
shipping carrots to complainant, beginning in August or Septem- 
ber 1958. 


Neither party requested an oral hearing and the issues are 
determined in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that the verified com- 
plaint and attached exhibits be considered as its opening state- 
ment. Howard Beasley requested that the verified answer and 
exhibits be considered as an answering statement. 
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FINDINGS OF FACT 


1. Complainant is a corporation, S. Strock & co., Inc., whose 
address is Boston Market Terminal Building, Boston 10, Mas- 
sachusetts. 

2. Respondent is a partnership composed of Howard Beasley 
and Frank Fernandez, doing business as Howard Beasley Co., 
whose address is Hereford, Texas. At the time of the transaction 
here involved, respondent was not licensed but was subject to 
license under the act. 

3. On or about March 26, 1957, complainant and respondent 
entered into a written agreement whereby respondent was to 
plant and grow approximately 500 acres of carrots in Hereford, 
Texas, plantings to be staggered so that harvesting would be 
spread over the last 6 months of 1957. Twenty-five cars of car- 
rots were to be shipped in interstate commerce to complainant at 
Boston, Massachusetts, during the harvesting period, to be handled 
on consignment. Complainant agreed to and did advance to re- 
spondent the sum of $5,000 to get the deal started. Complainant 
was to receive 10% of the gross sales and remit the balance to 
respondent, after deducting $200 per car in repayment of the 
money advanced. Respondent further agreed to pay complain- 
ant $100 per car for any cars which respondent failed to deliver 
in accordance with the agreement. 

4. Respondent failed to ship to complainant any of the car- 
rots covered by the contract, and failed to return the $5,000 
advance paid by complainant in March 1957. Respondent also 
failed to pay complainant $100 per car for each of the 25 cars 
of carrots not delivered. 

5. An informal complaint was filed on February 26, 1958, 
which was within 9 months after accrual of the cause of action 
herein alleged. 

CONCLUSIONS 


Respondent does not take issue with any of the allegations of 
the complaint. In the answer, signed by Howard Beasley, he 
stated: “I admit that the complaint is true .. .” Beasley further 
stated that complainant’s check for the $5,000 advance was 
received by Frank Fernandez in Beasley’s absence, and was en- 
dorsed and used by Fernandez in a melon deal in which the re- 
spondent was engaged, thus financially handicapping the carrot 
deal for which the $5,000 was advanced by complainant. 

Beasley also makes some reference to poor weather conditions, 
perhaps inferring a failure of the carrot crop. However, re- 
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spondent has neither alleged nor proved a crop failure. As a 
matter of fact, on November 2, 1957, Beasley wrote complainant 
that he had been so long in harvesting the carrots that he had 
mostly Jumbos, and that he had a deal with a soup company to 
take most of the carrots, which should bring him more money. 
He stated further that if he could not ship complainant carrots 
that he would “give you money when the thing is over.” In the 
absence of proof of any valid defense, it is concluded that re- 
spondent’s failure to ship the carrots in accordance with the 
terms of the contract is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $7,500, 
consisting of the $5,000 advanced to respondent at the time the 
contract was entered into and $100 per car, or $2,500, for the 25 
cars which respondent failed to ship. This latter amount clearly 
represents liquidated damages for failure to deliver. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $7,500, with in- 
terest thereon at the rate of 5 percent per annum from January 
1, 1958, until paid. 

Copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 5854) 


PACA Docket No. 7342. Dismissed March 4, 1959, by Thomas 
J. Flavin, Judicial Officer. 


ee -—~ 


pismisqal-—SEFILEMENT Bh = EEN PARTIES 


(No. 5855) 


PACA Docket Noi 7499. ' Dinrndesil March 2, 1959, by Thomas 
J. Flavin, Judictat Officer. oe 
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(No. 5856) 


PACA Docket No. 7387. Dismissed March 12, 1959, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5857) 


PACA Docket No. 7318. Dismissed March 17, 1959, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 5858) 


PACA Docket No. 7507. Dismissed March 12, 1959, by Thomas 
J. Flavin, Judicial Officer. 
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